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HOME FORECLOSURES: WILL VOLUNTARY 
MORTGAGE MODIFICATION HELP FAMILIES 
SAVE THEIR HOMES? (PART H) 


FRIDAY, DECEMBER 11, 2009 

House of Representatives, 

Subcommittee on Commercial 

AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 11:41 a.m., in 
room 2141, Rayburn House Office Building, the Honorable Steve 
Cohen (Chairman of the Subcommittee) presiding. 

Present: Representatives Cohen, Conyers, Delahunt, Johnson, 
Scott, Chu, Franks, Smith, Jordan, and Coble. 

Staff Present: (Majority) James Park, Counsel; Adam Russell, 
Professional Staff Member; and (Minority) Zachary Somers, Coun- 
sel. 

Mr. Cohen. This hearing of the Judiciary Committee, Sub- 
committee on Commercial and Administrative Law, will now come 
to order. 

Without objection, the Chair will be authorized to declare a re- 
cess to the hearing. And I will now recognize myself for a short 
statement. 

Today’s hearing is part two of our examination of the voluntary 
mortgage modification efforts, with particular focus on the effec- 
tiveness of the Treasury Department’s Home Affordable Modifica- 
tion Program, or HAMP. And I say effectiveness or ineffectiveness, 
which is something to be determined. 

For me, the foreclosure crisis particularly hits home. In a survey 
of the top 100 metro areas, my home City of Memphis ranks 18th 
in the number of foreclosures. And in my town hall meetings, more 
people call me and talk to me about their personal foreclosures 
than anyplace else. Tonight, of course, is the first night of Hanuk- 
kah, and without a house, there is no place to put a menorah, so 
it is particularly relevant that we start today. 

In a comparison of States, my home state of Tennessee routinely 
ranks among the top States in the number of foreclosures. Mr. 
Hildebrand surely knows, as the Chapter 13 trustee from Nash- 
ville, one of our witnesses, the extent of the foreclosure crisis is 
such that even some middle-class areas are affected by growing 
foreclosure numbers. The foreclosure crisis extends well beyond 
subprime mortgages. 


( 1 ) 
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With unemployment at 10 percent, many responsible home- 
owners find themselves on the brink of losing their homes through 
no cause of their own. It could be medical bills that forced them 
into bankruptcy. It could be just being laid off because of the econ- 
omy and the previous Administration’s failure to regulate that. 

So, back in July, we heard testimony that raised concerns about 
the effectiveness of the HAMP program. That was in July. And so 
far, government’s efforts at helping families avoid losing their 
homes appears not to be working effectively. Some of my colleagues 
and I suspect that this is because the government’s efforts have fo- 
cused almost exclusively on encouraging mortgage lenders and 
servicers to voluntarily modify mortgage terms for distressed bor- 
rowers. It might be the same as encouraging President Karzai to 
root out corruption. Evidence suggests that encouraging voluntary 
modifications alone is at best minimally effective at helping finan- 
cially struggling borrowers stay in their homes. 

I recognize that HAMP at 9 months of age is still relatively new, 
but I am deeply troubled by continuing reports in the media and 
from the Congressional Oversight Panel, suggesting the HAMP 
program is simply ineffective in stemming home foreclosures. Cer- 
tainly my constituents think it is ineffective because they are not 
getting help, and they have tried. 

This Congress has acted earlier. I cosponsored and helped cham- 
pion Chairman Conyers’s bill, H.R. 1106, the Helping Families 
Save Their Homes Act of 2009, which, among other things, would 
have given authority to bankruptcy judges to modify debtors’ mort- 
gage terms in bankruptcy, including a reduction of the mortgage 
principal amount. I also sponsored Chairman Conyers’ amendment 
to the financial regulatory reform legislation now being considered 
on the House floor and debated this morning. This amendment con- 
tains lan^age that is substantially identical to the judicial mort- 
gage modification authority of H.R. 1106. 

In my view, this provision would have substantially and effec- 
tively reduced the number of foreclosures. Unfortunately, this pro- 
vision has not yet been signed into law, as it hasn’t been passed 
by the Senate. Adopting this provision would help to strengthen 
any program to encourage voluntary mortgage modifications by 
loan servicers. You need a hammer to make the anvil work. 

I thank the witnesses for appearing today, and I look forward to 
their testimony. I now recognize my colleague from the State that 
gave us our Christmas tree, Mr. Franks, the distinguished Ranking 
Member of the Subcommittee, for his opening remarks. 

Mr. Franks. Well, thank you, Mr. Chairman. 

And thank all of you for being here. 

Mr. Chairman, undoubtedly the foreclosure crisis is one of the 
biggest issues facing America, but this Committee’s jurisdiction to 
address the crisis is largely limited to modifying the Bankruptcy 
Code. As I have maintained ever since this issue was raised by the 
majority, I truly believe that allowing mortgage cramdown in bank- 
ruptcy poses a major threat to the housing sector and the overall 
economy. 

It is completely unfair to future borrowers. It harms lenders and 
investors. And it undermines the stability necessary for recovery. 
As we have seen, such a proposal does not meet the threshold of 
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support needed to pass the U.S. Senate. This is important, because 
the uncertainty that cramdown will create for mortgage originators 
is exactly what the housing sector does not need in the currently 
volatile housing market. Now allowing cramdown would simply be 
a continuation of the heavy-handed government interference in the 
housing and lending markets that got us into this precarious pre- 
dicament in the first place. 

As we know, the political housing establishment, in the name of 
increasing home ownership, significantly contributed to the current 
crisis. This was accomplished through the intentional weakening of 
traditional mortgage lending standards. These weakened under- 
writing standards were encouraged by the Community Reinvest- 
ment Act mandated by Congress and spurred on by Fannie Mae 
and Freddie Mac. 

Now, simply, Mr. Chairman, what I see happening here as my 
friends on the left worked so hard to coerce banks into changing 
their lending practices and even to making loans that were unten- 
able, now we see them coming forward and suggesting that those 
banks should now make those loans that failed because of the in- 
terference as free as they possibly can. And it is a recipe that can- 
not stand. 

I hope it is not lost on my friends in the majority that the lesson 
of the foreclosure crisis is not that we need more government inter- 
vention, but that we need less. Allowing mortgage cramdown in 
bankruptcy would simply be an extension of the failed government 
interference in the housing sector of the past. 

Of course, according to the title of today’s hearing, we are not 
here to discuss mortgage bankruptcy cramdown. We are here to 
discuss voluntary loan modifications. And although voluntary loan 
modification efforts have not been perfect, I would submit the evi- 
dence demonstrates that lenders and servicers are making an effort 
to keep borrowers in their homes. There have been over 650,000 
trial mortgage modifications under the Administration’s Home Af- 
fordable Modification Program and over 5 million as part of the 
HOPE Now Alliance. 

Lenders and servicers continue to work every day to keep as 
many homeowners in their homes as possible. But, Mr. Chairman, 
their efforts are stifled and complicated by how poorly under- 
written many of these loans really are and, more importantly, by 
an unemployment rate that continues to hover at or above 10 per- 
cent. As we all know, if a homeowner loses their job, it makes it 
difficult or almost impossible to repay any type of debt. 

So, Mr. Chairman, I guess at this point, I just look forward to 
the witnesses’ testimony and hope that they can provide some posi- 
tive suggestions, apart from bankruptcy cramdown, for how we can 
improve voluntary modification efforts. 

And I thank the Chairman and yield back. 

Mr. Cohen. Thank you, Mr. Franks. 

I now recognize the next gentleman in order, which would be the 
esteemed Vice Chair who just determined that he would like to 
make a statement on this issue. 

Mr. Delahunt. I will be very brief. 

My friend from Arizona, the distinguished Ranking Member, ref- 
erenced his understanding of how we arrived here in these very. 
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very dire reality in terms of the housing market, and I could not 
disagree with him more. 

And I think the facts are that, if one examines mortgages issued 
pursuant to the Community Reinvestment Act, that it is surpris- 
ingly a performance, in terms of foreclosures and troubled mort- 
gages, that I only wish was true of the entire mortgage industry. 
The foreclosure rate is miniscule compared to the mortgages that 
were issued by, if you will, the unregulated market. So that is what 
the facts are. 

. But I think that is going to be determined at some future time 
by the commission that is independent, that is bipartisan in na- 
ture, that will review how we actually got here. We didn’t get here 
because of government. We got here because g:overnment didn’t do 
its job. That is how we got here, at least it didn’t do its job until 
the election in 2009 and the inauguration of President Obama. 
Now we are cleaning up the mess of government that did not pay 
attention to its responsibilities. 

So it isn’t about government overregulating. It is government ab- 
dicating its responsibility to supervise and ensure that the market- 
place works, and works fairly, and is not susceptible and vulner- 
able to basically scam artists that actually have put us into this po- 
sition. 

Now, he is concerned about cramdowns. It is interesting that, if 
it is a business property, you can do a cramdown, but you can’t do 
it if it is a private home. You know, I wonder how that happened. 
It would be interesting to go back and look at the legislative his- 
tory, Mr. Chairman, to see how that was achieved. But it’s okay 
to do it for investment properties, for second homes, for cars, for 
boats, for every asset but the home that somebody lives in with 
their family. I just would like to see the consumer treated fairly. 
That is all. 

Every marketplace has its rules, and that is what I hope we can 
achieve and do what we did before, and have the Senate finally 
wake up. Because, unfortunately, despite good intentions, the vol- 
untary programs don’t seem to be working. And I know people are 
making an effort to do what is right. But, you know, I think if we 
continue to go the route of a voluntary program, we are just going 
to extend the pain. The pain will be extended. And you know what 
is going to happen, we are never going to get out of this housing 
slump. We are going to continue to see lower and lower prices and 
additional foreclosures. And if that is what the minority party 
wants, that is what is going to happen. 

With that, I yield back. 

Mr. Cohen. Thank you, sir. 

I now recognize the distinguished Ranking Member of the full 
Committee who represents the district which my predecessor, Mr. 
Crockett, went to defend and gave his life for. 

Mr. Smith. 

Mr. Smith. Thank you, Mr. Chairman. We won’t go into the de- 
tails as to why one of your distant predecessors moved to Texas, 
but we appreciate at least the correlation between the two States. 

We all hope that voluntary loan modifications can help pull 
America’s homeowners out of the foreclosure crisis. Unfortunately, 
modification efforts are being made more difficult by continuing 
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high unemployment, which is not being reduced by the Administra- 
tion’s economic policies. 

In contrast to these voluntary modification efforts, today the 
House is considering an amendment to H.R. 4173 that gives bank- 
ruptcy judges broad discretion to rewrite and cram down mortgages 
in bankruptcy. 

The bankruptcy amendment to H.R. 4173 not only fails to solve 
the foreclosure crisis, but also makes the crisis deeper, longer, and 
wider. Allowing bankruptcy courts to modify home mortgages will 
have adverse consequences for all, while providing little real relief 
to distressed borrowers. 

Bankruptcy cramdown will invariably lead to higher interest 
rates and less generous borrowing terms for future borrowers. 

Unemployment has been a driving factor behind most fore- 
closures. But because individuals without regular income may not 
file for bankruptcy under Chapter 13, cramdown will do nothing for 
those most in need of relief, the unemployed. 

Additionally, many borrowers walk away from their homes, not 
because they can’t afford their monthly payments but because their 
homes are mortgaged for more than they are worth. These bor- 
rowers should live with the responsibility for their decisions, not 
receive bailouts from bankruptcy courts. 

Allowing relief through the bankruptcy system merely transfers 
the cost of bad financial decisions to prospective home buyers who 
will find it much harder to get a mortgage. Rather than revitalizing 
the housing sector, this will prolong the housing recession. 

Furthermore, we must not forget that cramdown will not only 
impact lenders but investors as well. These investors often include 
pension funds representing the retirement savings of millions of 
people. We should not pass the cost of irresponsible borrowing and 
lending off on current and future retirees. 

Considering that cramdown will produce only modest results at 
best, it is regrettable that the House is once again considering 
cramdown. We need to do everything we can to help solve the fore- 
closure crisis, but we must avoid measures like cramdown that 
punish the successful, tax the responsible, and hold no one account- 
able. Hopefully, the House will reject the cramdown amendment to 
H.R. 4173, just as the Senate wisely rejected cramdown earlier this 
year. 

I hope the witnesses can provide us with some positive sugges- 
tions for improving voluntary mortgage modification programs, 
suggestions that are not dependent on enactment of cramdown. 
However, I don’t believe that we will truly get out of this crisis 
until we focus our efforts on legislation that effectively improves 
the economy, creates jobs, and revitalizes the housing market. 

Thank you, Mr. Chairman. I yield back. 

Mr. Cohen. Thank you, Mr. Smith. I now recognize the gen- 
tleman from Georgia, the Committee Chair of the Antitrust Com- 
mittee and Courts. 

Mr. Johnson. Thank you, Mr. Chairman, for holding this impor- 
tant hearing on the Home Affordable Modification Program. It is 
ironic that the banking industry that made so much money based 
on these mortgage-backed securities that they both sold and pur- 
chased, that they would — I mean, they made a lot of money. When 
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things got bad for them, they got a government bailout. When they 
got the bailout, when they got the money, they failed and refused 
to use it to help folks on Main Street with issues such as fore- 
closure relief, and instead used it in part for obscene bonuses for 
work that was supposed to be meritorious but actually put us in 
the shape where the citizens had to bail them out. 

And it is ironic that the Representatives in Congress who care 
more about the banking industry than they do about the people 
that they represent; it is ironic that — it is really an irony, you 
know, they will not support bankruptcy judges being able to re- 
structure loans on the debtor’s primary residence. The banking in- 
dustry is fighting right now with our TARP money to oppose that. 
Why they are doing it, I don’t know, but money, they say money 
is the root of all evil. 

But, today, we will explore the viability of HAMP, Home Afford- 
able Modification Program, and we will explore whether voluntary 
mortgage modification is a viable way to keep families in their 
homes. There are many who say that it is viable, but it is not being 
exercised in good faith by the banks. And it is, this modification, 
mortgage modification is of extreme importance in today’s economy. 
Currently, our Nation is experiencing a major mortgage foreclosure 
crisis, and many families are struggling to make ends meet. 

For homeowners who are struggling with their mortgage, a fore- 
closure can be devastating, impacting your credit, impacting your 
ability to obtain new employment if you have lost your job, and it 
has so many negative side effects. And foreclosure not only affects 
the family who owned the house, but also the neighborhood sur- 
rounding the house, bringing down the value of the surrounding 
houses, creating places where criminals and criminal conduct could 
take place, and just making the neighborhood look as if no one 
cares about it. And it is a psychological problem that ensues in peo- 
ple in the neighborhoods where there is large foreclosure activity, 
and it is just not good for people, and it is not good for America 
for us to — and for the banking industry and their supporters, to not 
want to take meaningful action to help the folks who are struggling 
on Main Street. 

HAMP was intended to help homeowners modify their mortgage 
payments to make them more affordable and avoid foreclosure. It 
was designed to strengthen the housing market and stabilize the 
overall economy. It has been alleged that HAMP is a failure and 
has failed to help the majority of distressed homeowners modify 
their mortgages and stay in their homes. I am deeply concerned 
about these most serious allegations, and I am glad, Mr. Chairman, 
that you have called a hearing on this particular issue. If those al- 
legations of ineffectiveness of HAMP are true, then Congress 
should act to ensure that HAMP is restructured to fulfill its in- 
tended and very needed purpose. 

I thank the Chairman once again, and I look forward to hearing 
from our witnesses today, and I yield back. 

Mr. Cohen. Thank you, Mr. Johnson. 

Does Mr. Coble, the gentleman from North Carolina desire — 
thank you, sir. 

I now recognize the gentleman from Virginia, the honorable Mr. 
Scott, Chairman of the Crime Subcommittee. 
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Mr. Scott. Thank you, Mr. Chairman. And, as they say, I will 
be brief. 

There are two issues that I think are important. The first deals 
with the fact that many people are what is called upside down in 
their mortgages, where they owe more than the house is worth. In 
situations where there is secured collateral and the value is less 
than the debt, the property is liquidated; the secured creditor gets 
what is achieved from a distress sale, which is usually lower, 
minus expenses, and that is all they get. 

There is an option to what is called cramdown; that is, you can 
reaffirm the debt at the value of the property. That is virtually al- 
ways a better deal for the creditor because he is going to end up 
getting more than he would have in the distressed sale minus the 
expenses. And so that the so-called cramdown is available in bank- 
ruptcy except for home mortgages. We need to find out why that 
exception is there and whether that is an appropriate exception. 
The other — and whether or not that is a deterrent to modifications. 

The other is whether or not there are some disadvantages in ac- 
counting for modifications, because I understand that there may be 
a situation where, if you agree — if a bank agrees to a modification, 
they have to realize the loss, which they didn’t have to do before 
they agreed to a modification, which negatively affects their earn- 
ings. And there may be a situation where it affects their balance 
sheet, where the modification gives them less capital, less lending 
authority. So whether there are disadvantages in the accounting 
system, disincentives in the accounting system to agreeing to modi- 
fications, and also to why and certainly the reason why we 
shouldn’t have cramdown, whether or not that would be an incen- 
tive to modification. 

So I will looking at those two issues, Mr. Chairman. And I thank 
you for holding the hearing. 

Mr. Cohen. Thank you, sir. 

I would now like to recognize the distinguished Chairman of the 
Committee, the champion of cramdown, the champion of the peo- 
ple, the dispossessed, those in need of help, those who are calling 
and needing support to live the American way of life, the distin- 
guished gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. I think you should re- 
main Chairman in the next Congress as well. So ordered. 

This is important to us because, as you are going to testify, the 
subprime mortgage debacle was what triggered the financial place 
that we find ourselves in not nationally but globally as well, be- 
cause they chopped up all those mortgages, rebundled them, and 
sent them out all over the country to all the markets and all over 
the world. 

Now, our Judiciary Committee, and I think everybody here on 
the Subcommittee, supported a simple solution since we have juris- 
diction of bankruptcy to allow the primary home, as Chairman 
Scott was referring to, to be able to be adjusted where there was 
fairness and a just cause for doing it. We passed it in the House. 
The Senate, as usual, they weren’t able to shut off the filibusters, 
so the bill was withdrawn, and so we are working again. 
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I just left a press conference of the Congressional Black Caucus, 
and that is what we were talking about; how do we create jobs and 
ease this crisis that we are in? 

I would like to hear from all of you about the sad fact that com- 
ing out of an economic downturn, getting the jobs rate up is the 
toughest single thing that we have to do. And so I am proud of the 
Chairman for holding the hearing, and I look forward to your testi- 
mony. Thank you. 

Mr. Cohen. Thank you, Mr. Chairman. 

I would now like to thank everybody for their statements. 

Without objection, other Members’ opening statements will be in- 
cluded in the record. 

Mr. Cohen. I am pleased to introduce our witnesses, and we do 
them in the order of their testimony. First, thank you all for par- 
ticipating. Without objection, your written statements will be 
placed in the record. I ask you to limit your oral remarks to 5 min- 
utes. Note that we have a lighting system that starts with a green 
light. After 4 minutes, it turns yellow, which means you have got 
a minute to go. At red, it is 5 minutes, and you should be finished 
or in the process of being finished. 

After each witness has presented his or her testimony. Sub- 
committee Members will be permitted to ask questions, again, 
theoretically subject to the 5-minute limit. 

Our first witness is Mr. Adam Levitin. Professor Levitin special- 
izes in bankruptcy and commercial law. Before joining the George- 
town faculty, he practiced in the business finance and restructuring 
department of Weil, Gotshal & Manges limited liability partnership 
in New York. He also served as special counsel for mortgage affairs 
for the Congressional Oversight Panel. 

His research focuses on financial institutions, the role of the con- 
sumer and business credit economy, credit card regulation, mort- 
gage lending, identity theft, deficit DIP financing, and debtor in 
possession financing and bankruptcy claims trading. Thank you for 
coming. Professor Levitin, and will you proceed with your testi- 
mony. 


TESTIMONY OF ADAM J. LEVITIN, 

GEORGETOWN UNIVERSITY LAW CENTER 

Mr. Levitin. Mr. Chairman, Ranking Member Franks, and Mem- 
bers of the Committee, good morning. 

My name is Adam Levitin. I am the associate professor of law 
at Georgetown University Law Center. I also serve as special coun- 
sel to the Congressional Oversight Panel for the Troubled Asset Re- 
lief Program and am the Robert Zinman Resident Scholar at the 
American Bankruptcy Institute. The views I express today are my 
own. 

We are now over 2 years into our foreclosure crisis, unequaled 
since the Great Depression. The picture is grim. Mortgage fore- 
closure rates are at four and a half times their historic level. Over 
2 million American families have already lost their homes in fore- 
closure sales. Millions more will over the next few years. The cor- 
nerstone of Federal efforts to mitigate the foreclosure crisis is the 
Home Affordable Modification Program, or HAMP. 
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HAMP provides taxpayer-funded incentive payments to mortgage 
servicers, lenders, and homeowners to facilitate standardized loan 
modifications. A HAMP modification involves an initial trial modi- 
fication period, after which the modification converts to what is 
termed a permanent status, even though permanent modification is 
actually only a 5-year, after which monthly payments increase. 

In order for a HAMP modification to avert, rather than merely 
delay foreclosure, three things are necessary. First, a trial modi- 
fication must he commenced. Second, the trial modification must 
convert to so-called permanent status. And, third, the permanently 
modified loan must not redefault. 

HAMP has had some success at the first stage. There has been 
around 1 million trial modifications offered to borrowers, and 
around 70 percent have resulted in trial modifications commencing. 
Commencing the trial modification is easy, though. It can be done 
on a no-doc, a verbal basis. Even so, there was a sharp decline in 
the monthly number of new HAMP trials commenced in November, 
suggesting that monthly enrollment in the program might have al- 
ready peaked. 

Unfortunately, exceedingly few trial modifications have converted 
to permanent status. Data released yesterday by Treasury indi- 
cates that 9 months into HAMP, there are but 31,382 permanent 
modifications. Treasury has predicted a 50 to 75 percent conversion 
rate, but the Congressional Oversight Panel reported that as of the 
end of October, less than 5 percent were converting to permanent 
status by the end of the standard 3-month trial period. 

HAMP’s trial to permanent conversion rate has improved in re- 
cent months, but it is still at a pathetically low level, suggesting 
that the total number of permanent modifications produced by 
HAMP will be quite limited, and certainly not enough to have a no- 
ticeable impact on the foreclosure crisis. Conversion from trial to 
permanent status, however, is not the only obstacle for HAMP 
modification to be successful. The modified loan must also continue 
to perform. 

It is too early to say much about redefaults on permanent HAMP 
modifications, but Treasury’s own baseline prediction is that 40 
percent will redefault within the first 5 years. I think that is opti- 
mistic, unfortunately. The closest structural analog to HAMP modi- 
fied loans are the exotic subprime loans that we saw in recent 
years. 

To be fair, the monthly payments on HAMP modified loans are 
far more affordable, but both HAMP mods and subprime loans fea- 
ture below-market introductory rates that step up over time, bal- 
loon payments, and extremely high loan-to-value ratios. Indeed, 
HAMP loans actually look worse than some subprime loans be- 
cause of their deep level of negative equity, typically around 124 
percent loan-to-value ratio. The sustainability of HAMP modifica- 
tions, therefore, is highly suspect. 

Taken as a whole, low conversion rates and high expected re- 
default rates suggest that the success rate for HAMP modifications 
will be exceedingly low. Even based on Treasury’s own assump- 
tions, there will only be a 20 to 30 percent success rate, which will 
mean that current trial modifications would yield less than 250,000 
permanent modifications. That is a drop in the bucket relative to 



10 


foreclosures. HAMP is, unfortunately, incapable of producing the 
volume of modifications necessary to have a macro-economic im- 
pact, even if it does help individual borrowers. 

Treasury seems to believe that HAMP can be corrected through 
some technical fixes and moral suasion. I hope that is correct, but 
I would submit that the program is fundamentally incapable of 
helping a substantial number of homeowners faced with fore- 
closure. What is more, homeowners cannot wait 6 months to find 
out if Treasury has finally gotten it right this time. 

The mortgage industry has had multiple bites at the apple to get 
voluntary modification and refinancing programs working: private 
modifications, the Hope Now Alliance, the FHA-secure refinancing 
program, HOPE for Homeowners Refinancing Program, and now 
HAMP. All of these programs rely on voluntary mortgage servicer 
cooperation for success, and none has done the job. For a variety 
of reasons, including limited capacity, skewed incentives, and con- 
tractual restrictions, mortgage servicers are either unable or un- 
willing to perform sustainable modifications in sufficient volume. 

I would urge Congress to consider modification possibilities that 
do not rely on servicer participation. It is time to try something 
else. HAMP is not working. 

[The prepared statement of Mr. Levitin follows:] 
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Mr Chairman. Members of the Committee 

Good morning My name is Adam l.evitin I am an Associate Professor of l.atv at the 
Georgetown University Law Center in Washington, D C., where I teach courses in bankruptcy, 
commercial law, contracts, and stRictiired finance My research and writing focus on consumer 
finance and corporate bankruptcies In particular, I have written about the obstacles to mortgage 
modification in the current crisis I also serve as Special Counsel to the Congressional Oversight 
Panel for the Troubled Asset Relief Program, and am the Robeil Zitiman Resident Scholar at the 
,^merican Bankruptcy Institute. The views I express today are my own 

We are now well into the third year of the foreclosure crisis, and there is no end in sight 
Since mid-2007 nearly six million homes entered foreclosure.' and over two million borrowers 
lost their homes in foreclosure,^ As of September 31, 2009, the Mortgage Bankers Association 
reported that of M family residential mortgage loans were currently in the foreclosure, 

process a rate more than quadruple historical averages (See Figure 1 ) Additionally, 9.64% of 
mortgages were at least a month delinquent ^ 


Churl 1: Percentage of 1-4 Family Residential Mortgages in Foreclosure^ 



Unfortunately, no end is in sight By the end of 2010, another 7 million homes are 
e.xpected to enter foreclosure.’ Ihilext ihe crisis is cihaled hy ihe liiiit' il runs its course, as niwiy 
as one ni /ive resulenlial borrowers will have ytiiie inlo foreclosure. 
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Private lenders, industry associations, and two successive administrations have made a 
variety of efTorts to mitigate die crisis and encourage loan modifications and refinancings A 
series of much hyped initiatives, such as the FHASecure refinancing program and the 
Hope4Homeowners have all met what can charitably be described as limited success 
FHASecure, predicted to help 240.000 homeo\vners.‘ assisted only a few thousand borrowers 
before it wound down,’ while Hope4 Homeowners, originally predicted to help 400,000 
homeowners,* had closed only 04 refinancings as of September 23. 2009 * 

The latest government attempt to address the foreclosure crisis is the Making Home 
Affordable Program (MHAP), and its two components, the Home Affordable Refinance Program 
(HARP) and the Home Affordable Modification (HAMP) Sadly, MHAP is also a failure, and 
Treasury's attempts to remedy the defects in tlie program are unlikely to fundamentally change 
its performance, there is no indication that MHAP will have a meaningful impact on the 
foreclosure crisis 

The following testimony provides a brief overview of MHAP, shows how MHAP is a 
failure by anv metric, explains why Treasury’s attempts to remedy the program are unlikely to 
have much impact, addresses potential causes of MHAP's failure, and coirsiders potential 
alternative approaches 


I, Overview of HARP a, no IIAMP 

MHAP attempts to deal with tire foreclosure crisis by encouraging the preemptive 
refinancing of at-risk mortgages through HARP and by modifying defaulted mortgages through 
HAMP HARP permits current, owner-occupied, government sponsored enterprise (GSE)- 
guaranteed mortgages to refinance into a more sustainable GSE-eligible mortgage Critically, 
HARP permits refinancings for homeowners with up to 125% LTV without requiring additional 
private mortgage insurance Treasury estimates that HARP could assist between four to five 
million homeowners refinance '* 

HAMP is a mortgage modification program that uses TARP funds to facilitate the 
modification of qualified mortgages through incentive payments to mortgage servicers, 
homeowners, and lenders HAMP modifications aic on a standard template that aims to reduce 
the monthly mortgage payment to 31 percent of the borrower’s monthly income after all 
arrearages have been capitalized Tliis is done by first reducing interest rates incrementally to as 
low as 2 percent, then stretching out the loan's term if possible, and then stretching out the loan's 
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amortization period (forbearing on principal) " To qualify for HAMP, a loan must be 
delinquent, for no more than conforming loan limit, and secured by an owner-occupied primary 
residence, and the homeowner must be employed If the homeowner qualifies for HAMP, then 
the servicer is required to run a comparison of the net present value (NPV) of the value of the 
unmodified loan and the value of the loan if it were modified per HAMP guidelines If the 
loan’s NPV would be greater under a modification that without, the servicer is required to offer 
the borrower a modification, if a modification is permitted under the servicer's contractual 
restraints. If the modified NPV would be lower, the servicer is still permitted to offer a 
modification A large number of G.SE HAMP modifications have been NPV negative 

HAMP modifications begin with a three-month trial modification.'* If the borrowet is 
current on payments at the end of the three-month trial period and has provided full supporting 
documentation, such as proof of income, then the modification becomes “permanent,"''' and 
incentive payments commence.'* “Permanent" modifications, however, have fixed monthly 
payments for only five years After five years, interest rates on the modified loans increase up to 
a cap In addition. Treasury contributes cash toward interest-rate reductions, and it also 
provides a variety of incentive payments to the defaulted homeowner, servicer, and lender 
Treasury does not make any incentive payments imless a modification becomes permanent 

Treasury hopes to modify up to three million to four million mortgages under the HAMP 
program,” and has staled that around .17.’', 000 trial modifications are scheduled to become 
permanent before the end of the year '* 

As of October 31, 2009, 136,271 loans have been refinanced under HARP Only a small 
fraction of these refinancings — 17,091 or 12.5 percent — were of mortgages with negative equity, 
and only a handful of refinancings— 272 or 2 percent — involved mortgages with loan-to-value 
(LTV) ratios of over 105 percent A substantial number of HARP refinancings involved 
mortgages with LTV ratios in the range of 80-90 percent, these refinancings might well have 
been feasible even without HARP Thus, the true impact of HARP is likely significantly lower 
than even the 136,271 refinancings to its credit. 

For H.AMP, as of October 31, 2009, Treasury has catalogued 919,965 offers of trial 
modifications,*" 595,536 trial modifications on unique borrowers,*' but only 10,187 permanent 
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modifications^ Only 4 69“/ii oF trial modifications have become permanent within three 
months ^ 

II. DAMP Isa pAli.t RE 

I lAMP is a failure The ultimate success or failure of MHAP in general, and HAMP in 
particular, depends on the scale of relief that it can provide It is patent that neither HARP nor 
HAMP will achieve anything near the scope of assistance that the administration projeaed or 
lhat will have a noticeable impact on the foreclosure crisis. The HOPE Now servicer alliance 
estimates that there arc 3.47 million homeowners who are 60+ days delinquent on their 
mortgages as of the end of October 2009.*^ Yet, over its first eight months, MHAP has assisted 
less than 150.000 homeowners, and only around 10,000 who were delinquent. While 
improvements can be made to MHAP, there is no realistic possibility lhat HARP or HAMP will 
assist even a sizeable fraction of those who need help and qualify 

A. HAMP Has Prmluceil Feti> Permanent Mailijicatirms 

The performance of HAMP, in particular, is concerning, as HAMP is the component of 
MHAP designed to assist homeowners in the most dire situations Treasury has continues to use 
trial modifications as its public yardstick for the success of HAMP This metric is largely 
meaningless. Trumpeting the achievement of 500,000 trial modifications' has eerie tones of the 
"Mission Accomplished" triumph for the hardly re.solved Iraq War 

The only meaningful measure of HAMP’s success or failure is the number of 
foreclosures avoided solely because of the program There is not a clear numerical benchmark 
for such success; we cannot expect HAMP or any other program to prevent all foreclosures. A 
rea.sonable benchmark, however, might be historic foreclosure rales, which have been about 1% 
of mortgages entering foreclosure in any given year This would entail approximately a 75% 
reduction in a current foreclosure rate 

There are three obstacles that must be cleared for a HAMP modification to have avoided 
a foreclosure First, a trial modification must commence Second, the trial modification must 
convert to a permanent modification And third, the permanent modification must not result in a 
redefault Success on the first or second stage is futile unless the modified mortgage is stable 
and continues to perform 

Treasury has met with some success on the first stage, a large number of homeowners 
have signed up for HAMP trial modifications As of October 31, 2009. there were 595,536 
unique borrowers who had received H.AMP trial modification since March I ^ 

The significance of this step should not be overstated, however First, we do not know 
the reason that many of the homeowners who were offered trial modifications did not receive 
them Second, very little is necessary to commence a trial modification: it can be done on an 
entirely verbal basis While the number of trials commenced is substantial, it is far less than the 
3.470,000 homeowners who are 60+ days delinquent as of the end of October 2009. and less than 
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the approximately 581.314 homeowners who have lost their homes in foreclosure between April 
1 and October 3 1 , 2009 

A trial modification does temporarily lower a borrower s payments and stop foreclosure 
Thus it provides borrowers with temporary relief But unless the modification sticks, all a trial 
modification docs is delay the foreclosure process by a few months Moreover, there was a 
marked decline in the number of H.AMP trial modifications commenced in October 2009, 
suggesting! that the monthly trial enrollment in the program might have already peaked (See 
Figure 2.) 

Figure 2. Trial HAMP Modificalinns by Month 



Treasury has had almost no success whatsoever at the second stage, converting trial 
modifications to permanent status Treasury originally assumed that 50-75 percent of the trial 
modifications would convert into longer-term modifications '" Even now. Treasury notes that 
“Roughly 375.000 of the borrowers who have begun trial modifications since the start of the 
program are scheduled to convert to permanent modifications by the end of the year "” 
Scheduled is quite different from likely It would be a remarkable accomplishment if even ten 
percent or 37,500 of those borrowers achieve permanent modifications by year’s end As of 
October 31. there were hut 10,187 permanent modifications, meaning that only 4 69% of HAMP 
trial modifications converted to permanent after the originally allotted three-month trial period!'* 
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H. Most HAMP Moilificutions HVf Redefuuit Within Fhv Years 

The extremely low number of permanent HAMP modification is itself discouraging, but 
even more discouraging are the predicted redefaults Even thought HAMP modifications 
drastically lower borrower’s monthly payments (the median monthly principal and interest 
amount declined 35% from $1,419 43 to S849TI)/* redefauUs are still likely to be high. 
Treasury’s baseline prediction for redefauUs is 40% Given the actual characteristics of HAMP 
modifications, however, significantly higher rcdcfauli rates are expected In other words, HAMP 
is producing very few permanent modifications, and around half of them, if not more, will likely 
redefault within 5 years Over the life of the loan, the redefault rate will be even higher 
Assuming a (charitable) 50% redefault rate, HAMP has permanently avoided only around 5,000 
foreclosures in 8 months, and some of which might have been avoided without taxpayer-funded 
incentive payments to servicers 

High redefault rates should not be surprising for HAMP Even though HAMP makes 
payments on modified loans initially affordable, HAMP modifications frequently result in loans 
that share many of the characteristics of the exotic, subprime mortgages that kindled the financial 
crisis: low, beio\N-market introductory rates that step up over time, extremely high loan to value 
ratios, and balloon payments, either because of amortization periods that are longer than the 
loans' terms or forborne principal Indeed, because of the deep level of negative equity, HAMP 
modified-loans actually look worse than some of the subprime loans made during the housing 
bubble These loans were eminently aflbrdahlc when at their teaser rates, but their sustainability 
was always suspect. So too are HAMP modifications. HAMP modifications arc five-year 
modifications, no more 

C. Treasur^>'s /Vni* Conversion Drive Is Unlikely to Have a Noticeable Impact 

Because of the poor conversion rate from trial to permanent. Treasury has recently 
announced that it will engage in an aggressive campaign of moral suasion to encourage servicers 
to convert more modifications to permanent status As part of this campaign. Treasury states that 
it will require servicers to submit action plans, engage in greater monitoring of servicer’s 
conversion rates, release data on individual servicer's progress in converting trial modifications 
to permanent, and even possibly withhold payments from servicers and impose monetary 
penalties and sanctions.^ 
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There are two problems rvith this approach First, h is not apparent that Treasury itself 
understands why there are so few modifications convertinit from trial to permanent Until and 
unless this is determined, attempts to rectify the situation will have haphazard results 

Second. Treasury has limited ability to pressure servicers, and. to date, it has shown little 
appetite to apply serious pressure Treasury has known about low conversion rates for months, 
yet still appears reluctant to attempt to shame servicers into action Treasury has indicated that it 
will release data on individual servicers’ conversion rates, but not until January 2010 “ 
likewise, news reports indicate that Treasury' will begin to pay servicers only upon 
modifications becoming permanent ^ This is not a change to HAMP, Treasury has never made 
any payments under HAMP. except wheit modifications become permanent. 

Similarly, as part of its “Conversion Drive." Treasury has stated. “ls|erviccrs failing to 
meet performance obligations under the Servicer Participation Agreement will be subject to 
consequences which could include monetary penalties and sanctions" Treasury, however, has 
no authority to impose monetary penalties and sanctions There is no such authority in law or 
under Servicer Participation Agreements ” The Servicer Participation Agreements allow 
Treasury to recoup funds paid for nonconforming modifications, but do not provide Treasury 
with any tools to penalize servicers for insufficient numbers of modifications Treasury could 
withhold payments it is contractually obligated to make, but doing so risks servicers stopping all 
modification elTorts Similarly, public shaming measures bear the risk of backlash or even 
litigation If Treasury is dissatisfied with servicer performance, its only real remedy is to bring 
suit for breach of contract, an exceedingly unlikely scenario Treasury has the ability to bark, but 
not bite, and servicers know it, which makes moral suasion unlikely to affect change 

Even if Treasury is able to substantial increase conversion rates, they will never approach 
100“'», and many permanent modifications will still redefault (See Figure 3.) In October 2000, 
there were 222,107 foreclosure starts,'* significantly more than the 99,183 HAMP trial 
modifications initiated in the same month ''' In October there were also 94.4S0 completed 
foreclosure sales To keep pace with completed foreclosure sales, 95 percent of trial 
modifications in October would have to convert to permanent modifications wiih mj retlcfuuhs 
on Ihe modi ficalions 

Treasury's own initial assumptions of a 50-75% conversion rate and a 40% redefault rate 
indicate a predicted “success rate' of prevented foreclosures a.s a percentage of trial 
modifications between 20"4i and 30“/l> Thus, at best we can hope for HAMP to reduce 
foreclosure rales from four and a half times their historic levels to three limes historic levels 
This would be an improvement, no doubt, hut a hardly a resolution of Ihe foreclosure crisis, and 
more realistic assumptions produce substantially lower “success rates ” To use a difl'ereiit 
conversion analogy, a two-point conversion is meaningless when a team is down by four 
touchdowns in Ihe forth quarter 
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Figure 3. Foreclosures vs. Modifications (Cumulative March-October 2009)^' 
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III. Why Has HAMP Failed? 

The reasons for HAMP s failure are not yet clear There are several possibilities 
A. Umited HAMP Eligihility 

There are factors limiting the HAMP eligibility HAMP may simply be too restrictive in 
a number of ways HAMP requires borrower employment HAMP was designed when 
uuemploymeni was significantly lower than today Unemployment has become a major cause of 
mortgage delinquency, yet for borrowers who are delinquent because of unemployment. HAMP 
offers no assistance 

HAMP’s DTI requirements also limit eligibility HAMP requires modified loans to be at 
31% and loans with premcKiiricalion DTI of less than 31% are not eligible. The postmodiUcation 
31% DTI requirement means that some borrowers will not be able to qualify because the NPV on 
their loan, if modified, would be Jess than in foreclosure Some of these borrowers would 
qualify, however, at slightly higher DTI ratios 

Conversely, the requirement that loans have a premodification DTI over 31% may also be 
too restrictive. The premodification 3 1% DTI requirement looks only at DTI per loan There are 
some borrowers with multiple loans, each of which is at less than 31% DTI These borrowers 
are ineligible for HAMP, although their total mortgage debt burden is well above 3 1% DTI 
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HAMP is also reslricted to owner-occupied properties The negative externalities from a 
foreclosure do not depend on whether a propert> is owner-occupied or not. and tenters also 
suffer in foreclosures While the desire to avoid bailing out investors in understandable, 
investors in bank securities, GSE securities, private-label mortgage backed securities, and 
various asset-backed securities have all been bailed out directly or indirectly, so it is hard to 
make a case for treating owners of investment properties differently. 

II Horrower-Side Pruhlems 

The low conversion rates for MAMP rntxlifications relate in part to borrower-side 
problems. HAMP trial modifications may be done on a verbal basis, but a permanent 
modification requires full documentation Obtaining full documentation from borrowers is 
frequently difficult and delays conversion to permanent status Borrowers are not good at 
managing paperwork, and some of HAMP's documentation ret|uirements, such as requiring both 
tax returns and current pay stubs are redundant (tax returns speak to past income, which is of 
little relevance) Centralization of paperwork collection through a web-based portal would 
reduce paperwork problems; it would al.so help eliminate the frequently reported problem of 
servicers losing or claiming nes'er to have received paperwork, as the paperwork could be easily 
be verified and retrieved from the web portal 

Another borrower-side problem is inability to make the trial modification payments, it is 
unknown how many borrowers have had payment defaults on trial modifications, a borrower can 
run 60 days delinquent and still qualify for a permanent modification, so long as all payments are 
made within the close of the trial period 

l.onger-term. HAMP's inability to deal with unemployment and negative equity will 
contnbutc significantly to redefaults HAMP has no .solution for borrowers who receive 
permanent modifications and subsequently lose their jobs. Likewise. HAMP has no solution for 
negaUve equity HAMP permits servicers to forgive principal, but there have been only a 
handful of permanent modifications involving principal forgiveness Instead, servicers are 
forbearing on principal, meaning that it will have to eventually be repaid when the loan is paid 
off (including via a refinancing) The result is that HAMP modifications leave botrowers mired 
in deep negative equity, the median post-modification LTV is around 124%.''^ 

Homeowners with negative equity have diminished incentives to care for their properties 
and might rationally abandon the property, if the loan is non-recourse or functionally non- 
recourse. and take up in cheaper rental property 

Homeowners with negative equity are also constrained in their ability to move, absent 
abandoning the house to foreclosure There is a wide range of inevitable life events that 
necessitate moves; the birth of children, illness, death, divorce, retirement, job loss, and new 
jobs Indeed, these are the primary reasons why homeowners move in the first place When one 
of these life events occurs, if a homeowner has negative equity, the primary choices are between 
forgoing the move, finding the cash to make up the negative equity, or losing the house in 
foreclosure. Many will choose the foreclosure route. 

One potential solution to the negative equity problem within the HAMP framework is to 
revise the HAMP NPV calculation to strongly differentiate redefault rates based on LTV in order 
to encourage principal forgiveness. Such a solution would only work, however, if NPV’s of 
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lower LTV loans were increased, rather than the NPV’s of high LTV loans decreasing, as the 
later would disqualify more loans mandaloiy modifications 

C Sen'icer-Side Problems 

.A variety of servicer-side problems may also he contributing to HAMP's failure first, 
HAVIP modifications are subject to any contractual restraints servicers have with investors 
These restraints vary and rarely prohibit modifications, but the do often restrict term extensions 
and principal reductions Second liens also present serxicers with an obstacle; first lien holders 
are reluctant to undertake modifications unless the second lienholder takes the first loss, and 
from the borrower's perspective, it is the total mortgage burden, not simply the payments to the 
first lienholder that matter Therefore, unless modifications reduce payments to second 
lienholders, they are of limited benefit H.AMP has a new second-lien program, but to date it has 
not had any impact on the second lien problem 

Third, servicers may simply lack the capacity to handle the volume of modifications in a 
timely fashion. Seivicers are not in the business of loan modification; the servicing business is 
primarily one of transaction processing, and it relies on automation and economies of scale 
Loan modification is a manpower- and discretion-intensive undertaking involving underwriting, 
rather than transaction processing, and it is unreasonable to expect servicers to execute a quick or 
easy transition to this new line of business. 

Fourth, HAMP may not have properly calibrated incentive payments to encourage 
servicers to perform permanent modifications HAMP may be a money loser for servicers Trial 
modifications are fairly cheap for .servicers; there arc significant additional expenses to covert a 
modification to permanent FIAMP incentive payments are made only for permanent 
modifications Therefore, if a servicer anticipates one successful permanent modification for 
every ten trials, then the servicer will divide the incentive payment by ten Unless that tenth of 
an incentive payment covers the marginal cost of attempting a permanent modification, serxncers 
will be reluctant to expend additional eft'ort attempting to convert trial modifications to 
permanent if they do not believe they will be successful 


IV. PoTENTtAL Steps Forw ard 

There are improvements that could be made to HA.MP, but none will fimdamentally 
transform it In order for a program to be successful it must address ( I ) problems with servicers’ 
contractual restrictions, capacity and incentives. (2) negative equity, and t?) unemployment 
There are a number of ways to address serv'iccr-side issues and negative equity, unemployment, 
however, presents a major challenge 

A. National Mediation I’roj'nim 

One possibility for foreclosure mitigation is to implement a national mediation program 
as a prerequisite to foreclosure A mediation program could also be combined with a standing 
government offer to refinance via FH.A at 97% LTV with 31% DTI payments A mediation 
program in Philadelphia has had some success, elsewhere, however, the results have been mixed 
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A recent study of a New York stale mediation program found that in most cases the lender or 
servicer's representatives appeared without knowledge of the case or authority to settle,'*^ 

There are two things that can be accomplished by mediation Mediation imposes delay, 
and delay is costly to lenders and servicers The prospect of additional cost from delay might 
encourage more settlements But it might also drag out the crisis Delay via mediation does not 
sort between homeowners who can alTord to pay a reasonably modified mortgage and those who 
have no ability to pay any reasonable modification 

/I Permit Mortf^ai^e Xfmlipetitum in Chapter 13 liankriiptcy 

A second possibility to amend Chapter l.t of the Bankruptcy Code to permit modification 
of single-family principle residence mortgages and to allow greater flexibility in the modification 
of other mortgages 

Permitting the modification of single-family principle residence mortgages in bankruptcy 
would create a mechanism that would address the negative equity problem as well as the 
alTordability problem, while denying relief to speculators who would abuse the system and to 
homeowners who cannot realistically alTord even a modified mortgage^’ Bankruptcy 
modification would bypass contractual, capacity, and incentive problems on the servicer side It 
would also be immediately available and would have no additional cost to the taxpayers, and it 
would not result in higher mortgage costs or less mortgage credit availability as long as lenders' 
foreclosure losses remain greater than bankruptcy modification losses 

Bankruptcy modification would not yield a windfall to housing speculators or second 
home purchasers and would only help homeowners who could ultimately alTord a reasonable 
mortgage A mortgage loan modification in bankruptcy can occur only as part of a repayment 
plan The automatic slay would likely be lilted on an investment property (or second home) 
before a plan could be confirmed Accordingly, speculators and homeowners intent on keeping 
their second homes are unlikely to file for bankruptcy to seek mortgage modification in the fir.st 
place 

To qualify for Chapter l.t bankruptcy, in which a loan can be niodilied, there must be at 
least one regular income in the homeowner's household.'"’ and Chapter 13 plans must be feasible 
given the debtor's means This does not mean that any modification is permissible; federal 
common law of bankruptcy requires that modified loans reflect a reasonable risk premium for the 
debtor,''* and the Bankruptcy Code requires that a mortgagee receive at least the present value of 
the property Only a debtor who can afford a loan modified within these limits will be able to 
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keep her home Pemiiltine bankruptcy modirication of primary home mortgagee thus steers a 
true course between extending the right sort of relief and not extending it too broadly 

C. Creole a Special, Sireamlined Prepackaged Mortgage Hankruptcy Chapter (Chapter M) 

A third possibility is not to utilize Chapter 13, but instead to create a s-peciaf streamlined 
prepackaged mortgage bankruptcy chapter ( ‘Chapter M”) In a Chapter M. all foreclosure 
actions would be automatically removed from slate court to federal bankruptcy court If the 
lender prevailed in the foreclosure action, then the homeowner would be oflered a standardized 
pre-packaged bankruptcy plan The plan could be based on HAMP modification guidelines 
(interest rate reduction to achieve 31% DTI goal, but without federal funding) plus cramdown to 
address negative equity 

If the homeowner were willing and able to pay under the plan, the homeowner would 
keep the house Otherwise, the foreclosure sale would be completed on an expedited, 
standardized basis (say 45 days to sale) through a bankruptcy trustee's sale, which gives good 
title to the purchaser The homeowner’s non-mortgage debts would “ride-thru" unafTected If 
the homeowner redefaulted, the same expedited foreclosure process would apply. 

A Chapter M process would address negative equity (including second liens), as well as 
atTordahility It would also remove mortgage servicers from the modification process, thereby 
eliminating servicer capacity and incentive issues 

A Chapter M might be more attractive to mortgage lenders than traditional Chapter 13 
cramdown option because it offers a fast-tracked, standardized foreclosure process, quick 
foreclosure upon redefault, court-ordered protection of property again.sl homeowner destruction 
during foreclosure, and the ability to provide clean title 

Chapter M would have no affect on non-mortgage lenders Like Chapter 13 
modification. Chapter M would have no cost to the federal government and would be 
immediately available, using existing courts and Chapter 7 panel trustees for sales Unlike 
Chapter 13. Chapter M would avoid the adverse selection problem, as all homeowners in 
foreclosure choose between paying per standardized terms or losing the house quickly 

Chapter M could provide for a quick reset for housing market But it also poses the risk 
of releasing a glut of properties on the market Because lenders would trigger the process via 
filing a foreclosure action, it is ultimately in their control Perhaps most significantly. Chapter M 
would not address problems of iinaffordability due to unemployment or total consumer debt 
burdens. 

n. Encourage Forbearance to Deal with Vneniploynienl 

Unemployment presents tire greatest single challenge to foreclosure mitigation, as 
without income (or significant savings), no modified mortgage payment will be feasible The 
difficulty faced by a lender is that it does not know whether the borrower's unemployment will 
be short-term or long-term or whether income from new employment will be comparable to that 
from the prior employment. If the unemployment is short-term and the new employment 
provides comparable income to the borrower, then forbearance is often a sensible solution, 
particularly when the borrower has equity in the property or the market is appreciating 
Unfortunately, there is not a good mechanism for sorting among unemployed homeowners to 
determine who is a good risk for forbearance and who is not. 
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To ilie extent that Congress wishes to encourage forbearance, it is possible to do 
indirectly by imposing procedural hurdles to foreclosure, such as mandatory mediation or 
through tax or Community Rcinycstmcnt .\ct credits or by adjusting regulatory capital 
requirements Risk-based capital requirements have already been lowered to encourage HAMP 
modifications Instead of the nonnal 100% risk-weighting assigned to restructured loans, HAMP 
modified loans receive risk-weighting 

All of these methods foi encouraging forbearance have drawbacks Imposing delay has 
the elTecI of prolonging instability in the housing sector and delaying foreclosures on properties 
where there is no economic modification possible Adjustments to risk-based capital have no 
impact on securiliaed mortgages, and there are definite risks to such an approach, risk-based 
capital requirements are safety-and-suundness devices and adjusting them in pursuit of other 
policy goals can undennine safety -and-soundness regulation 


V. CONCH SION 

The results to date from MHAP are deeply disappointing Even the most optimistic view 
of H.AMP and HARP'S potential wcxild now project the programs as having only a minor impact 
on the foreclosure crisis Until and unless the problems of unemployment, negative equity, and 
servicer capacity, incentives, and contract restrictions are addressed, we are unlikely to see 
noticeably dilTercnt results These issues cannot be addressed within the current structure of 
HAMP ' 

Unfortunately, none of the solutions for foreclosures due to unemployment are 
particularly satisfying, and without addressing unemployment, foreclosures will remain at 
elevated levels. Bankruptcy presents possible solutions to negative equily as well as to servicer- 
side problems of capacity, incentives, and contractual restrictions, as it removes seixicers from 
the modification business A bankruptcy solution is nut a silver bullet that will end the 
foreclosure crisis, but if tiegative equity and servicer-side problems can be successfully 
addressed, it will result in significant progress in foreclosure mitigation 
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Mr. Cohen. Thank you, Professor. 

Our second witness is Ms. Faith Schwartz. Ms. Schwartz is the 
executive director of HOPE NOW Alliance, a coalition of Nation- 
wide servicers, lenders, investors, counselors, and other mortgage 
market participants working together to help homeowners in dis- 
tress. Previously she served as HOPE NOW’s project manager. 
Prior to joining HOPE NOW, she was senior vice president of En- 
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terprise Risk and Public Affairs at Option One Mortgage Corpora- 
tion, a subsidiary of H&R Block, Inc., and worked Not Walk to the 
Courthouse With You, or something to that effect. Ms. Schwartz 
has also served as the chair of the Mortgage Banking Association’s 
Nonconforming Credit Committee in both 2005 and in 1996. And 
she was director of sales national lending for Freddie Mac. 

Ms. Schwartz, welcome. And you may begin your testimony. 

TESTIMONY OF FAITH SCHWARTZ, HOPE NOW ALLIANCE 

Ms. Schwartz. Thank you. Good morning. Chairman Cohen, 
Ranking Member Franks, and Members of the Subcommittee. 

My name is Faith Schwartz, and I am the executive director of 
the HOPE NOW Alliance, and I appreciate the opportunity to ap- 
pear before you today to discuss the loss mitigation efforts under 
way. 

HOPE NOW is a broadbased industry, a nonprofit alliance work- 
ing to reach and help as many homeowners as possible stay in 
their homes. Many HOPE NOW servicers are participating in 
HAMP. The Alliance is continuing to work with the GSEs and the 
Administration in implementing and improving the HAMP pro- 
gram. HAMP is an important tool to prevent foreclosures. 

HOPE NOW servicers are providing other modifications and 
workout solutions for homeowners who do not qualify for HAMP. 
Also, HOPE NOW members are continuing outreach events for bor- 
rowers who have special — and we also have a new Web tool to bet- 
ter assist homeowners in applying for HAMP. 

The current economic conditions are having a detrimental impact 
on homeowners and their ability to receive a loan modification. 
HOPE NOW and its members are working hard to help as many 
borrowers as possible. Unemployment continues to be our biggest 
challenge, and we are working with the industry and regulators on 
a solution to assist homeowners who want to stay in their homes 
while they look for reemployment. 

First, I want to clarify that HAMP is not a voluntary program. 
Servicers are required to evaluate all Fannie and Freddie Mac 
loans for HAMP eligibility. Further, once a servicer signs up for 
HAMP, there is a legal contractual agreement between the servicer 
and the Administration requiring that all loans be reviewed for 
HAMP eligibility before going to foreclosure. 

On average, over 20,000 trial modifications are being made every 
week, and a total of 728,000 have been reported thus far of trial 
modifications. And all of those people are making lower payments 
every month, substantially lower payments. 

The key focus is now turning these trial modifications into per- 
manent modifications. Servicers are doing everything possible to 
gather the required documentation from borrowers to make the 
modification permanent. We have suggested to Treasury some im- 
provements to make this process easier, of which I might highlight 
later in the testimony. 

HAMP is not the only useful tool that servicers are using to help 
borrowers. In 2009 alone, 2.6 million homeowners received a non- 
HAMP mortgage workout which prevented foreclosures. Since mid- 
2007, that number is 5.8 million homeowners. There are a variety 
of tools available to help distressed homeowners, including loan 
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modifications, repayment plans, extended forbearance and, if none 
of them work, deed in lieu and short sale. We encourage Treasury 
to report on non-HAMP workouts in addition to HAMP workouts 
to give a more complete picture of what is going on under way and 
show the true number of homeowners being assisted and avoiding 
foreclosure. 

Since March 2008, HOPE NOW has held 55 local outreach 
events, helping 50,000 homeowners with the assistance of the Fed- 
eral Reserve, banks, municipal government agencies, and other 
support, homeowners are given an opportunity to meet with a 
servicer or counselor to get help. We are planning at least 30 more 
in 2010. Additionally, we continue to support the Homeowners 
Preservation Foundation’s Hotline, (888) 995-HOPE, 24 hours a 
day, 7 days a week, 365 days a year. 

Finally, HOPE NOW has launched a Web portal, HOPE Loan 
Port, with six housing counseling agencies and six Nationwide 
servicers and a mortgage insurer. HOPE Loan Port counselors can 
submit borrowers’ applications to HAMP, including full financial 
data and all necessary documentation directly to the servicer. This 
provides better communication among servicers, counselors, and 
homeowners, and eliminates the lost documentation issue. The ob- 
jective is to scale this to market. 

For loans in bankruptcy, HOPE NOW is working with servicers, 
bankruptcy attorneys, and Treasury in creating a loan workout so- 
lution for homeowners in bankruptcy, and I anticipate there will be 
progress made on this issue, which needs to address a best practice 
for modifications of loans already in bankruptcy. 

There are ongoing issues and struggles with the HAMP program 
as has been noted. We are working on many of these, and I would 
like to highlight a few that we have recommended to Treasury. One 
is to streamline the HAMP documentation. The documentation re- 
quirements of HAMP should strike a balance of being less exten- 
sive but maintain the integrity of modifications. Document collec- 
tion and perfection is often the cause of delays in turning trial 
mods to permanent mods. We believe Treasury should eliminate 
the requirement of tax returns for wage earners, and allow the use 
of most recent W-2 or two recent pay stubs. Some servicers do esti- 
mate an uptake of 20 to 30 percent of permanent mods. 

Another example is to revise the redefault assumptions in HAMP 
NPV model. The net present value methods should be updated to 
reflect the positive impact of a trial performance and income 
verification. Servicer data indicates that borrowers who are suc- 
cessful in completing 3-month trial mods have significantly better 
performance than those who don’t. With these changes, we antici- 
pate the improvement on redefaults could include more borrowers, 
and you could get a better pick-up on productivity on loans. 

In conclusion, HOPE NOW and its members are dedicated to im- 
plementing HAMP, providing solutions to those not eligible for 
HAMP, and reaching and assisting as many distressed homeowners 
as possible. Servicers continue to expand capacity, increase effi- 
ciency, and enhance execution on loan modifications, and I am cer- 
tainly willing to keep you all informed of that progress. Thanks for 
the opportunity to testify. 

[The prepared statement of Ms. Schwartz follows:] 
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Chainnan Cohen. Ranking Member Franks, and memlK'rs of (he 
Subcommittee. 1 am Faith Schwartz. Executive Director of the HOPE NOW 
Alliance. I appreciate the opportimiti’ to appear before you today to talk about 
mortgage modifications and what the members of the HOPE NOW Alliance are 
doing to help at-risk homeowners stay in their homes and avoid foreclosure during 
this challenging time. I will discuss our work with the Administration's Home 
Affordable Modification Program, servicers efforts on other loan workouts, our in- 
person outreach efforts across tlie country, and upgrades to the HOPE NOW 
website making it more useful for homeowners and housing counselors. 

The HOPE NOW Alliance ("HOPE NOW") is a broad based industry' and 
non-profit alliance with membership that includes homsing counselors, mortgage 
servicers, investors, and other mortgage market participants. There arc currently 
46 members of HOPE NOW, including national HL'D intermediaries, major 
mortgage lenders and virtually all major national mortgage servicers. Fannie Mae, 
Freddie Mac. and mortgage industry made associations. Through unified, 
coordinated efforts. HOPE NOW members are reaching and helping as many 
homeowners as possible to maximize die preservation of homcownership and 
minimize foreclosures. 

Many HOPE NOW servicers arc participating in the Administration's 
Home Affordable Modification Program ("H.AMP"). and the Alliance itself has 
worked consistently with our partners like the GSEs and the Administration in 
implementing and improving the HAMP program. HOPE NOW and its members 
are working to iniplenieiit HAMP as effectively as possible as it is an important 
tool to prevent foreclosures. 

HOPE NOW servicers continue to make dramatic on-going progress in 
reaching and helping borrowers In addition to HAMP modifications, HOPE NOW 
servicers provide other modification and workout solutions for homeowners in 
difficulty who do not quality for HAMP. HOPE NOW and its partners are 
continuing outreach events for borrowers to receive face-to-face assistance from 
seiviceis and counselors, and we have a special project to develop a web portal for 
counselors and servicers to streamline the submission of homeowner HAMP 
applications. 

r urrent Conditions 


Before I detail the efforts of I lOPE NOW' and its members. I want to 
provide a brief overview of the current conditions of the economy and its impact 
on homeowners. The unemployment level, mortgage delinquencies, and the 
increasing number of homeownei's who have negative equity in their homes are 
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important factors to keep in mind when looking at the efforts and challenges faced 
in loan modifications. 

According to Core Logic, 10.7 million (23%) of all U.S. mortgages have 
negative equity This means there are millions of homeowners who owe more on 
their house than the house is worth. This is a serious issue, and due to certain 
program requirements, several modification programs arc unavailable to these 
homeowners. Of even more concern is that, according to the Department of Labor, 
over 7.3 million people have lost their jobs since December 2007. 

According to HOPE NOW's data, in October 2009. 3.5 million 
homeowners are 60 days or more past due on their mortgage. However, it is 
important to distinguish between foreclosure starts and foreclosure sales as less 
than 1 in 2 homeowners who start the foreclosure process end up in a foreclosure 
sale. That indicates that significant efforts are being made to keep people in 
their homes. 

There is some good news. With all the ourteach, loan modification 
programs, and efforts of servicers, counselors, and the .\dministration, workout 
solutions are outpacing foreclosures 4 to I thus far in 2(K)9. That means, for every 
one boiTowcr that goes to foreclosure, there are four at-risk homeowners receiving 
loan workouts. I will now e.vpiain these outreach efforts in more detail. 

HVMP 


It is not accurate to refer to the Administration's Home .Affordable 
Modification Program ("HAMP") as simply a voluntaiy effort. All servicers are 
required to evaluate all loans owned by Fannie Mae and Freddie .Mac for 
eligibility. Additionally. HAMP is a contractual, legal arrangement between 
Treasuf)' and individual servicers. Servicers who are participating in HAMP must 
evaluate all loans they own or service for HAMP eligibility and must follow the 
guidance and procedure established by Treasury, 

HOPE NOW and its members are supporters of and participants in the 
Administration's HAMP program. The HAMP program is an important pari of an 
overall effort to help at-risk homeowners avoid foreclosure and stay in their 
homes. The fact that servicers have initiated more than 680.000 HAMP trial 
modifications by November 1 7 and have extended more than 920,000 trial mod 
offers shows that there has been a significant effort made to utilize HAMP to 
prevent foreclosures and assist homeowners. 


This means that 680.000 troubled homeowners are making a smaller, more 
affordable mortgage pasTncnl. saving an average of S550 each month. According 
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lo the Trciiiurj' Department servicers are initiating more than 20.000 HAMP ffial 
modifications every week. 

We fully recognize that the focus now is to turn these trial modillcations 
into permanent modillcations. Mortgage servicers participating in the 
Administration's HAMP program are doing everything possible to reach 
homeowners currently in a trial modification and complete the packages to enable 
them lo get a pennanent modification. Treasury indicates that about 373,000 trial 
modifications will have completed the three month trial period with timely 
payments by the end of the year. Servicers have received complete documentation 
in about 30% of active trial modifications. Getting complete documentation from 
homeowners who have a Inal modificaliun is one of the greatest challenges in 
making HAMP as effective as possible. 

To help increase the number of people that are assisted under the H.AMP 
program and increase the number of trial modifications that become pennanent 
modifications, servicers have made a number of suggestions to Treasuiy to 
strcngllien the program and enhance its implementation. These suggestions ate 
included later in this statement. 

Loan Workouts in Addition tu HAMP 


It is also imponant to recognize, that in addition lo HAMP. the mortgage 
industry continues lo make significant efforts to help all at-risk homeowners avoid 
foreclosure. One of the largest cooperative efforts is through the HOPK NOW 
Alliance. The latest data collected by HOPE NOW on workout solutions for 
homeowners shows that in 2009. 2.6 million homeowners received a mortgage 
workout that prevented a foreclosure. Overall, the industry has helped nearly 5.8 
million homeowners avoid foreclosure since HOPE NOW started tracking 
workout data in mid-2007. 

In addition to HAMP modifications, lenders and servicers are helping 
homeowners through a variety of plans including proprietary bank/investor 
specific loan modifications, repayment plans, extended forbearance, as well as 
deed in lieu, and short sales. The industry is continuing to produce individualized 
workout solutions tailored to each borrower's unique situation. 

Outreach lo Troubled Homeowners 


Mortgage servicers continue to have difficulty in receiving responses from 
many distressed homeowners .Anotlier critical task that HOPE NOW servicers, 
non-profits and other partners have focused on is contacting and helping 
horrowers in-person. Since 201)8, HOPE NOW has held 55 outreach events in key 
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housing markets, providing opportunities for homeowners to meet in-person with 
a housing counselor and/or their mortgage sers'icer Mortgage serv icers, municipnl 
government agencies. Federal Reserve Banks, numerous regulators, the 
Department of the Trea.surv’, housing counseling agencies, local foreclosure 
prevention task forces and other partners have come together in key housing 
markets across the counlrv- to help nearly 50.000 borrowers. HOPE NOW is 
cunently planning appro.viniately 30 new outreach events across the countrv' for 
2010. and is working closely with Treasury to promote the H.'kMP program in all 
these events. 

All HOPE NOW mortgage servicers participale in a monthly direct mail 
campaign to make sure delinquent borrowers are aware of their options for 
assistance. More than 250.000 HOPE NOW outreach letters arc mailed to 
delinquent borrowers every single month. Since November 2007, HOPE NOW 
servicers have mailed over 5.7 million letters to al-ri.sk homeowners, achieving an 
1 8% response rate, which is appro.viniately 6 limes higher than typical serv icer-to- 
horrower mailings. 

In addition, HOPE NOW continues to support and piomote the 
Homeownership Preservation Foundation's Homeowner's Hope^” Hotline. 888- 
995-HOPE. This national Hotline provides FREE counseling to homeowners, and 
is available 24 hours a day, 7 days a week, and 365 days a year to homeowners 
anywhere in the countiy . Since October of 2007. ihe Hotline has received over 3.2 
million calls and counseled over 730,000 homeowners. The Hotline averages more 
than 5.500 calls per day, and in Ihe past few weeks that nuiiiber has risen to 8.000 
calls per day. 

Web I'ools to Assist llnnicowner.s 


To better assist homeowners avoid foreclosure and receive a loan 
modification, the HOPE NOW .Mliance is using a variet> of web tools to assist 
homeowners and housing counselors. Since late 2007, HOPE NOW’s website. 
www.honciiow .coni. has been a useful resource for homeowners and housing 
counselors, providing infontialion about how to reach mortgage servicers, what 
documentation is needed, and education about the different types of loan 
workouts. Additionally, a borrower can complete an online self assessment to 
dcicnnine if they meet the basic criteria to qualify for HAMP and provide detailed 
financial information that can immediately be sent to servicers to begin the process 
to obtain a workout solution. 

To further assist at-risk homeowners. HOPE NOW has launched a w eb 
portal, "HOPE LoanPoif ' . with siv housing counselor agencies, six nationwide 
servicers, and a mortgage insurer who serv'es as a sponsor. This w eb portal allows 
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HUD-approved housing counseling agencies to assist troubled homeowners by 
submitting a homeowner's full application for assistance for a loan modiRcation 
under the HAMP program Tlirough tlie HOPE LoanPort. counselors can submit 
all the homeowners’ financial data and necessary documentations through secure 
lines directly to servicers. Housing coimselors are able to track the progress of a 
homeowner's HAMP loan application This program will help streamline the 
process of documenting and verifying where a delinquent borrower is in the 
process of qualifying for a HAMP modification by directly providing servicers 
with a completed application package. This w eb portal will also assist in 
converting HAMP trial modifications to permanent modifications. Tlie expectation 
of the HOPE LoanPort is better communication betw een servicers, counselors, and 
homeowners, including elimination of lost documentation issues. The objective is 
to scale this to market, gain broad adoption, and work with strategic partners to 
leverage LoanPort. 

In 2010, the HOPE LoanPort will lie expanded to include additional 
servicer and counselor participants by leveraging a neutral open architecture that is 
compatible with the existing systems of servicers and counselors. Tliis neutral 
portal will also provide transparency to help identify where any challenges may 
exist in the system The development of this portal was based on significant 
feedback from invcstois, servicers, and non profit counseling organizations who 
all have a mutual interest in a successful system to help more homeowners. We 
will continue to report on the progress the LoanPort achiev es in enabling scivicers 
and counselors to assist more homeowners with their loan modification 
applications. 

Loans in Bnnkruntev 

Currently, HOPE NOW is working with servicers, bankruptcy attorneys, 
and the Treasury Depanmem on a solution for delinquent homeowners in 
bankruptcy This Joint working group is continuing to work on these solutions and 
we are optimistic that there will be a more streamlined approach to help borrowers 
who are in active Chapter 13 bankruptcy. 

1 nemnlovmcnt 

Unemployment continues to be the single greatest challenge facing an 
increasing number of homeowners and complicating loan modification efforts. An 
unemployed homeowner can often not pay ANY debts Even a HAMP loan 
modification cannot work if the homeowner has lost his or her income Serious 
study should be given to a product for unemployed borrowers. While under 
H.AMP unemployed borrowers with extended benefits may be eligible for a 
modification, many luiemployed homeowners will not pass the NPV test. Creating 
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an investor and industry acceptable solution that assists homeowners who have a 
willingness and desire to stay in their homes while looking for re-employment is a 
high pnonty . 

Imnrovemeiits to IIAMP 


The HAMP program is an impoilant component of the elTort to help at-risk 
homeowners who want to stay in their homes and have an ability to do so with 
some assistance. It is making a significant impact, but it does have some 
significant flaws that can be addressed to convert more homeowners from trial 
modifleations to permanent ones. Here arc several important changes that 
servicers have suggested to the Treasury Department. A number of tliese 
suggestions were developed by the HOPE NOW servicer working group A 
complete list has been provided to the Treasury Department. 

1 ) Streamline H,\!V1I’ documentation. The HAMP program has detailed 
documentation requirements for both homeownci's and servicers. Some of 
tliese are necessary to maintain the integrity of the program, but others can 
be ad justed to enable to servicers to identity' and process qualifled 
homeowners more quickly. One signillcant change that should be made is 
to immediately adjust documentation re(|uircments to streamline income 
verification for wane eaniers Many homeowners in a trial modification arc 
not completing the tax return requirement. Treasury sJwiilil consider 
eiimmafinj’ the requirement for tax returns for wage earners and ailow 
use of most recent H -2 or twt most recent pay stubs. This change could 
significantly advance modifications and undei’w riting timelines. Some 
servicers estimate an increase of 20-30“'’o in modification conversions. An 
alternative could be some form of "implied annroral" p rocess where the 
homeowner is notified that if they make the triai payment they are 
authorizin/; the tender to request their tax return information. Non-wane 
earner homeowners should continue to provide tax returns to verify 
income 

2) Revise the re-default assumptions in the H.-k.MP NPV Model. The Net 
Present Value Model (NPV) .should be updated to reflect the positive 
impact of key HAMP features such as trial plan performance and income 
verification. Tlie current re-default assumptions are based on historical 
modification programs that do not have the same rigor as HAMP and are 
resulting in homeowners not qualifying for the program IIAMP 
modificabons are based on full underwriting, and servicei data 
demonstrates that borrowers who are successful in completing a three 
month tiial plan prior to permanent modification have significantly belter 
re-pcrfonnance rales. Witli this change, some servicers estimate that re- 
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default rate<< w ill be about 30 to 30% lower than whiit is implied in the 
current NPV model. 

3) HAMP modification expirations: A clear policy is needed for borrowers 
in HAMP trial modifications who (I) are current on their payments but fail 
to provide documents required by HAMP for a pciuianent modincation; (2) 
are current but provided documents after the required time frame; or (3) 
made tliree payments but outside the required time period. If a homeowner 
is paying at the modified rate, policies should he established to deal with 
them rather than move to foreclosure Serviccis and the Administration 
should discuss options to set a uniform approach prior to December 31, 
2009 

4) Establish responsive and scalable exception process. Treasury should 
establish a well-staffed help line and on site support for servicers to review 
and approve undeivi riting exceptions. Borrowers' personal and financial 
circumstances are highly individual and do not fit neatly into program rules 
that arc quite prescriptive. Servicers are understandably reluctant to 
approve e.xceptions that are reasonable but outside the strict parameters of 
the program rules. Rapid response from Treasury would help tlicse 
homeowners receive assistance. 

3) Clear communication and training for homeowners, counselors, 
servicers and advocates on HAMP process. The .Administration should 
increase clear and simple communications to consumers, counselors, 
seiviceis and investors on HAMP requirements, The Administration should 
strengthen efforts to elarily who is eligible for HAMP. There continues to 
be confusion among homeowTiers and stress on servicers in determining 
HAMP eligibility. 

6) HOPE NOW LoanPort: The LoanPort initialed by HOPE NOW has the 
potential to assist counselors and servicers to help more borrowers 
complete their applications in a timely manner. Treasury' should work with 
HOPE NOW' members to scale use of LoanPort in order to enable housing 
counselors to assist borrowers in submitting complete applications for 
HAMP modifications. It will help address a critical conceni- no more Inst 
documents and incomplete applications hetiveen counseiors and servicers. 

7) HOPE NOW outreach events: The Administration. HOPE NOW and 
other partners also can help more homeorvners by holding events dedicated 
to collecting H.AMP documentation from homeowner on existing trial 
modifications in high risk areas, and Treasury can assist servicers and 



counselors in a progruin to locate in key high risk markets for one to two 

months to make substantial impact on assisting homeowners in those areas. 

These are a number of steps that can be taken to strengthen the HAMP program, 
others should be reviewed after the current drive to convert trial modifications is 
completed. Servicers tell us that no new program requirements should be made 
until these changes are in place. 

Recognize Other Efforts to Assist Homeowners 

The HAMP program is an important effort dial is assisting hundreds of 
thousands of homeowners. At the same time, servicers continue to assist hundreds 
of thousands more homeowners who do not qualify for HAMP through other 
solutions. These homeowners are avoiding foieclosure. HOPE NOW data shows 
that in 2009. 2.6 million troubled bomeowners have received workouts that have 
prevented foreclosures. Going forward we would like to work with the 
Administration on how HOPE NOW' can repoil on non-HAMP moditicalions and 
workouts tliat arc effectively assisting homeowners and preventing foreclosures. 

Mr Chainiian. Ranking Member Franks and members of the 
Subcommittee, the servicers, counselors and other partners in the HOPE NOW 
Alliance are dedicated to implementing H AMP and providing outieach and other 
assistance to troubled homeowners. HOPE NOW servicers are continuing to focus 
on expanding servicer capacity, increasing efficiency, and enhancing execution of 
loan modifications. These efforts will continue into 2010 until the liousing market 
stabilizes and homeowners in need have received needed assistance. Thank you 
for inviting me to testily' before you today on HOPE NOW's ongoing efforts to 
assist at-risk homeowners in avoiding foreclosure. I am happy to answer any 
questions you may have. 
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Support A Guidance For Homeowners 


December 1 1, 2009 
Ahoul IIOPK ^O^V 

HOPE NOW is B liroad based indiislrj' ajid iion-profil alliance with membership 
that includes counselors, sers'icers, investors and other mortgage market 
participants to maximize the preservation of home owfoership while minimizing 
foreclosures. The alliance has created and is constantly working to improve a 
uiiined, coordinated plan to reach and help as many liomeowners as possible. 
Roundtable and Housing Policy Council member companies are active members 
of HOPE NOW. 

I ndale 

.Membership: Cunently 46 mortgage market participants are members of HOPE 
NOW, including major mortgage lenders, servicers, insurers, Fannie Mae, and 
Freddie Mac. In addition, all HUD-approved counseling agencies, and the 
Mortgage Bankers .\ssociaiion and Housing Policy Council trade associations 
participate in HOPE NOW 

2009 Accomplishments: 

• Data Collectiun/tutal w orkouts: 

o HOPE NOW' members have completed a projected total of 

approximately 2.6 million foreclosure preventions in 2009 In the 
month of October 2009 servicers completed more than 27 1 .000 loan 
workouts. Of these workouts, over 73.000 were loan modifications 
1'his is lower than our high of 140,000 modifications, due to the 
transition of trial HAMP modifications initiated but not yet finalized. 
■Almost 5.S million loan workouts were completed between July 
2007 and October 31. 2009. 

■ OUTREACH: 

o HOPE NOW' established and executed 26 outreach events between 
January and November of 2009. Servicers. City Governments, 
Federal Reserve Banks, the Treasury Dept., and local housing non- 
profit agencies have come together at various locations across the 
country to help over 28,000 borrowers HOPE NOW has 1 
remaining outreach event scheduled for 2009. Since March 2008. 
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HOPE NOW has sponsored 55 oubeach events and helped over 
48.000 homeowners. 

o HOPE NOW servicers have mailed 5.7 million letters to at-risk 
homeowners since November 2007. achieving an 18% response rale. 
The HOPE NOW response rate is approximately 6 limes higher than 
servicer-to-boiTowcr mai lings. 

o In 2009, there have been almost 1.6 million total calls from 
homeowners to the Hope Hotline. 888-995-HOPE. An average of 
more than 5.500 calls per day to the Hope Hotline which is available 
24 hours a day. 7 days a week and 565 days a year. 

• Combaling Mortgage Scam Fraud 

o HOPE NOW worked with FTC and the Attorneys General, to 
combat mortgage scams with Iraudslers. 

• Homeowners HOPF.™ Hotline 

o I -888-995-HOPE, the Homeowners HOPE^“ Hotline is a free 
counseling tool available to distressed homeowners 24 hours a day, 
365 days a year Since October of 2007. the hotline has received 
over 3.2 million calls and counseled over 730.000 homeowners. I- 
888-995-HOPE is funded by mortgage industry members. 

• Updating loan servicing guidelines, unemployment programs, and short 
sale and deed in lieu guidelines feedback 

o Guidelines were created and adopted by HOPE NOW servicers in 
June 2008. A key commitment in the guidelines was the adoption of 
uniform outreach efforts, standards, and timelines designed to 
streamline the process and make it more transparent for borrowers 
while loans were being "worked out." A redlined draft version of 
the updated guidelines was distributed on 10/27/09. Currently there 
are work streams in process to include additional HAMP processes. 

2010 Goals: HOPE NOW will work to reach more homeowners and increase the 

number of loan workouts as the market dictates. 2010 plans include. 

• Outreach Events: 

o HOPE NOW is planning over 30 outreach events across the country, 
HOPE NOW has aligned its Calendar with Treasury/Making Home 
Affordable and plans to partner with them throughout 2010. This 
calendar also includes servicers who do not paiticipate in the HAMP 
program. 
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o At the request of our servicers. HOPE NOW is also looking to utilize 
new outreach models, increasing the ability for servicers and 
counselors to help distressed borrowers. Tliis may include events to 
I ) collect incomplete HAMP mod documents. 2) utilize the Web 
Portal for intake using counselors, phoneathons requiring less 
servicer, and a possible shared regional presence in key markets that 
dictate need. 

. HOPE NOW LoanPurt 

o HOPE NOW will be launching a new web poital that will allow 
Department of Housing and Urban Development (HUD)-approved 
housing counseling agencies assist troubled homeowners by 
determining potential eligibility and submitting a homeowner's full 
application for assistance for a loan modilication under the Making 
Home .Affordable program. The new HOPE LoanPort will streamline 
the process of documenting and verifying a delinquent borrower's 
eligibility for a Home AITordabIc Modification (H.AMP) by directly 
providing servicers w ith a completed application package. 

• Data 

o HOPE NOW currently receives data from 26 mortgage .servicers. The 
summary reports generated from this data help reveal mortgage market 
trends and the effects of loss mitigaUon and foreclosure prevention 
efforts. 

In addition HOPE NOW and HPr staff will: 

• Continue to inform and educate Congress and financial services regulators of 
HOPE NOW'S activities and progress. 

• Hold calls with Treasury/GSE's and servicers to work through difficult issues 
around implementation of Making Home Affordable 

• Work cross government agencies such as HUD. Treasury. FHFA and the 
Federal Reserve Banks. 

• Streamline and Execute government modifications and workouts. 

• Communicate broad facts about industry' efforts beyond HAMP. 
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'AM’HOrCNOW 


Support 4 Gutdanca For Homeownert 


December 2, 2009 

Media Contacts: 
Laura Armstrong 
(202) 255-6089 
lauraathooenow com 

Brad Dwin 
(202) 589-1938 
0fad@hooenow com 


LATEST HOPE NOW DATA SHOWS WORKOUT SOLUTIONS 
OUTPACE FORECLOSURES MORE THAN 3 TO 1 

Unemployment Still Jeopardizes Ability to Stabilize At-Risk Borrowers 

Washington, DC (December 2, 2009) - Since its formation in October 2007, 
HOPE NOW has led industry efforts to mitigate foreclosure To date in 2009, 
HOPE NOW Alliance members and the mortgage industry have provided 
2,640,000 modifications and repayment plans to homeowners at risk. In addition, 
the Department of Treasury reports 650,000 trial modifications Implemented 
through the Making Home Affordable Program (HAMP) Therefore, total workout 
solutions in 2009 have exceeded 3 3 million homeowners helped versus an 
estimated 783,000 actual foreclosure sales This does not account for other 
preventative solutions such as refinancing, short sales and deeds in lieu 

Despite an unprecedented use of government and private industry resources 
unemployment and the weakened economy make it challenging for homeowners 
al-risk who want to remain in their homes For many HAMP-participaling loan 
servicers, HAMP modifications are the first stop for homeowners to obtain a 
modification. For homeowners who do not qualify, or are unable to provide 
updated required documentation, other tools are deployed by servicers to avoid 
foreclosure 
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'Mortgage servicers non-profit HUD-approved counseling agencies and the 
Homeowner s HOPE™ Hotline are committed to helping at-risk borrowers When 
you couple overall 2009 year-to-date workout solutions with the 650,000 HAMP 
trial modifications currently in place, it shows the industry is working hard to stem 
the tide of foreclosures.’ said Faith Schwartz, Executive Director 

"Our number one priority is to convert HAMP modifications, but also do our best 
to help borrowers with all solutions available This sometimes means a graceful 
exit via short sale or deed in lieu if a borrower has no other options * 

Schwartz also commented that after two years of collecting loan workout 
infomnation, HOPE NOW believes it is important to revise its data reporting to 
complement the government HAMP reporting Currently, HOPE NOW only 
reports on HAMP modifications when they become permanent Going forward, 
the goal is to focus on all activities that fall outside of HAMP and allow for full 
review of solutions available It is expected that any new reporting from HOPE 
NOW will take place In the first quarter of 2010 

Please see the summary chart below which captures all loan workouts 
throughout the last two years 

• HOPE NOW will continue to hold outreach events across the country with 
Its many partners to reach at risk homeowners (55 events to date) 

• HOPE NOW will promote the 888-995-HOPE Homeowner's Hope™ 
Hotline and HOPENOW com which allow for counseling for homeowners 
24 hours a day, 7 days per week 

• HOPE NOW will fight mortgage scammers and work with the Government 
to Identify copy cat organizations that confuse borrowers 

• HOPE NOW will continue to focus its efforts on the HOPE NOW LoanPort 
a web portal pilot that will help servicers, borrowers and housing 
counselors complete HAMP modifications 

• HOPE NOW will continue to work with all stakeholders to reach more 
borrowers at-nsk to focus on keeping borrowers in their home and on 
stabilizing the housing market 

• HOPE NOW Will remain committed to working with the Government, 
servicers, investors and non-profits to reach at nsk borrowers and help 
with all alternatives to foreclosure 
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SNAPSHOT EFFORTS JULY 2007 THROUGH OCTOBER 2009 


3.6 mm repayment plans 
2 2 mm modifications 
5 8 mm worlcout solutions 


5.7 mm foreclosure starts 
2 0 mm foreclosure sales 
3.47 mm homeowners 60 day plus delinqueni 

HOPE HOW 

WORKOUT PLANS and FORECLOSURES 
, July 200r . OclolMi 2009 
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Mr. Cohen. Thank you, Ms. Schwartz. I appreciate your testi- 
mony. 

And our next witness will be Ms. Golant. Ms. Golant is a former 
assistant general counsel for — our third witness is Ms. Marjorie 
Golant. Yeah. Okay. But she is still a former assistant. Whatever. 
Partner of the Boca Raton Florida law firm Golant & Golant. Ms. 
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Golant currently represents borrowers and financial service litiga- 
tion, defensive foreclosure and firm litigation and bankruptcy miti- 
gation. She handles issues of securitization and structured finance 
issues, predatory lending, predatory servicing in truth lending, 
Florida Consumer Collection Practice Act and fair debt collection 
practices. Former assistant general counsel for Ocwen Financial, 
the second largest U.S. Subprime mortgage servicer, and head of 
the residential litigation subgroup, which managed all litigative 
mortgages and an approximately 500,000 loan U.S. Portfolio. 
Former district court magistrate judge in Pennsylvania. 

Judge, would you proceed with your testimony. 

TESTIMONY OF MARGERY E. GOLANT, GOLANT & GOLANT, P.A. 

Ms. Golant. Thank you, Mr. Chairman, Ranking Member 
Franks, and Members of the Subcommittee, I appreciate your invit- 
ing me. Thank you for inviting me to testify regarding my work 
helping families facing foreclosure. 

My testimony is based upon my work for these families and also 
my earlier work on quote/unquote the other side. In addition to my 
work for the servicer, I also worked at two foreclosure law firms 
prior to that, so I really can see this from both sides. I want to tell 
you what the foreclosure crisis currently means for real people. 

The current efforts are not enough. I work on Main Street; I de- 
fend homeowners whose goal is to try to save their homes. These 
people are not wise guys who gambled with unaffordable mort- 
gages. Most are ordinary hardworking Americans. Due to cir- 
cumstances beyond their control, they fell into a pit of quicksand 
and now cannot get out. They are frightened, desperate, and losing 
hope. 

Most of us do not realize that if a borrower becomes more than 
60 days delinquent, the servicer thereafter rejects any subsequent 
mortgage payments unless at the same time the borrower cures the 
default. So even if people manage to get a new job, get back on 
their feet, they are still not allowed to resume making payments, 
even if they want to and are able to. The result is that they then 
often become trapped in the foreclosure spiral, although many 
would gladly resume making full or partial payment. 

When they come to me, they are terrified. They have tried to 
gain entry into HAMP, tried to work with their servicers, sub- 
mitted financials, and even in desperation fell victim to loan modi- 
fication scammers, often the same mortgage brokers that got them 
into this situation in the first place. All became my clients when, 
despite their efforts, foreclosure was filed anyway, forcing them to 
face the fact that the loss of their home was imminent and that 
they were helpless to stop it. 

I set out to try to find them leverage. This is difficult, since our 
system currently affords them none. Generally, it is only when I 
back the plaintiff into an untenable foreclosure case that any sort 
of potential concession emerges. I also make a formal motion ask- 
ing the court to require the servicer to accept a HAMP application. 
Opposing counsel usually fights fiercely against this, although my 
clients were clearly qualified for HAMP and had tried for months 
to get into it. 



46 


To date, I have filed approximately 60 of these motions. In only 
two of the cases, foreclosure counsel sent me HAMP application 
packets. All others were contested. Where hearings have occurred, 
all but one of the judges granted my motion. However, not one of 
my clients who got into a trial mod has to date received a perma- 
nent mod, even after exceeding the 3-month trial period, submit- 
ting all required documentation, and making all payments. 

I take issue with any claims that the foreclosure crisis is improv- 
ing. It is not so. Most troublesome is that the owners of many of 
these foreclosed homes could and would have made payments had 
there been simply a way to get there. 

HAMP and purely voluntary programs of course do exist, but do 
not do enough or work fast enough to change the landscape signifi- 
cantly. The real problems are that the mortgage industry players 
lack the ability, the authority, and the wherewithal to really solve 
this mess, and there is no time to create something totally new, 
such as HAMP, and have it move quickly enough. Structural hur- 
dles make it virtually impossible for the voluntary programs to 
work on any sort of meaningful scale quickly. Something must be 
done to resolve this problem. What has been done so far has not 
worked in quantity and cannot work fast enough to turn the tide. 

Allowing bankruptcy judges to construct judicial modifications of 
these mortgages should be given a chance. I commend you, Mr. 
Chairman, the full Judiciary Committee, and indeed the full House 
of Representatives for adopting legislation that would allow for 
mortgage modification in bankruptcy, and I appreciate your fight- 
ing spirit for pushing the bill again as an amendment to the finan- 
cial services reg reform bill now being debated by Congress. 

Such an approach could and could immediately make a difference 
without a learning curve and without any cost to the taxpayers. 
Bankruptcy judges have extensive experience dealing with finan- 
cial problems, and they are optimized for just such a function. 
Bankruptcy courts routinely resolve debt and delinquency issues. 
Judicial modification of many kinds of secured loans has been the 
norm in bankruptcy. The process is rigorous. Solutions are formu- 
lated wherein the best interest of the creditors are prioritized. The 
entire process is overseen by the Department of Justice. 

Because of the tangled web of interests and lack of authority to 
restructure the loans, servicers are unable to do it and are not 
vested with any other real option but to foreclose. We need some- 
thing more. If bankruptcy courts are given the ability to address 
the problem, the results would be a rigorous yet fair solution that 
would in a significant number of cases provide mechanisms to save 
homes, and it would be immediate. Thank you very much for your 
time and attention. 

[The prepared statement of Ms. Golant follows:] 
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I. Introduction 

Mr. Chairman and Members of the Subcommittee, thank you for inviting me to testify today 
regarding my experiences relating to the topic “Home Foreclosures: Will Voluntary Mortgage 
Modification Help Families Save Their Homes, Part 11”. 

1 am an attorney in private practice in Florida, and for several years have represented consumers. 
Currently, 1 limit my practice to representation of borrowers in foreclosure, provided that they 
meet my qualifications for acceptance of their case. And, I can tell you that I have no shortage 
of potential clients. 

I bring an unique perspective to this discussion: I worked for a number of years (from 
approximately 1998 to 2004) on behalf of the financial services industry, as an attorney with two 
different Florida foreclosure law firms, and then as in-house counsel, and eventually as Assistant 
General Counsel of Ocwen Financial Corporation, one of the largest US subprime mortgage 
servicers, where 1 headed the Residential Litigation Subgroup. 1 left that position several years 
ago, and have since been involved in representing certain borrowers who are defendants in 
foreclosure actions filed against them. The benefit of seeing the foreclosure issue from both 
sides informs the thoughts and conclusions 1 offer today. 

II. The Problem 

I doubt that anyone would dispute that we currently have a tremendous problem in this country, 
which expresses itself in the foreclosures of many thousands of homes, the dispossession of the 
families whose homes they were, the enormous oversupply of houses for sale post-foreclosure 
and as hoped for “short sales”. The result is a snowball effect, where the growing numbers of 
foreclosed properties put an increasingly larger burden on neighborhoods, communities, tax 
bases, homeowners associations and the budges of municipalities. 1 am not an economist, so will 
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not presume to speak to how all of that then impacts business failure, unemployment and 
widening economic problems. 

My clients come from all walks of middle-class American life, ranging from blue collar workers 
to professionals and small business owners. In my practice, I defend these homeowners, most of 
whom have the goal of trying to “save” their homes. In that context, I am constantly looking for 
ways to achieve that goal. It is an incredibly difficult process, because borrowers currently have 
no “tools” to get there, no leverage to bring to bear. Many of my clients have tried in vain to 
gain entry into the Home Affordable Modification Program (“HAMP”). Many had, prior to 
becoming clients, tried to reason with their servicers, willingly submitted endless sets of 
“financials,” and even, in their desperation, paid “loan modification companies” to assist them. 
All of these people became my clients when, despite their efforts, an Action of Foreclosure was 
filed against them. At that point, they realized that if they did not seek counsel, they would lose 
their home. 

A widely misunderstood aspect of the housing problem is that if borrowers fall behind by more 
than sixty days, servicers thereafter reject any attempts by them to make payments, unless at the 
same time they “cure” the default. 1 frequently see people who had a period of financial hardship 
(i.e. an illness, a job loss or cutback) and got behind, and later were not aHoH'ed to resume 
making payments, even if they could and wanted to. In these situations, the best servicers will 
generally do is what is commonly called a “forbearance plan”, whereby they take the delinquent 
amount, divide it by three, six or 12 months, and then add that on top of the contractually due 
payment. This results in a higher payment, which is often beyond the reach of borrowers, and 
sets the stage for foreclosure. Borrowers sometimes attempt to commit to a forbearance plan, 
generally in the hope that somehow they will manage to make the payment. However, whether 
they fail to meet the terms of the forbearance plan or simply refuse to agree it, foreclosure is the 
next step. A particularly pernicious part of the “forbearance plan” mechanism is the normal 
requirement that borrowers who are parties to it waive all their legal rights and defenses as a 
condition for entry into the plan. Then, when the plan [inevitably] fails, they are left defenseless. 
1 have attached examples of two different forbearance plans from two servicers as an exhibit to 
this statement. 

Other than in the very limited, and generally unsatisfactory context of a forbearance plan, 
achieving any sort of “voluntary” modification remains an extremely difficult undertaking. This 
remains true even after foreclosure has started, and even after I take up defense; it is usually true 
that it is only when 1 back the Plaintiff into an untenable and unprovable foreclosure case does 
any sort of potential concession emerge. Once 1 take up representation of people in foreclosure, 1 
set about trying to find points of leverage because this typically is the only way to make any 
progress at all toward a modification. 
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In defending my clients, I look for, and raise, any and all legal and technical infinnities I find, 
and at the same time, ask the court by means of a formal Motion to require the servicer to accept 
a HAMP application and to impose an abatement of ninety days to allow the process (which is 
supposed to talce ninety days although it never does) to take its course. The results are 
astonishing. Foreclosure counsel, who are hired by the servicers, usually fight tooth and claw to 
defend against my motion. In one recent ease, the servicer hired a second, very high priced law 
firm to defend against the motion. The position the mortgage company took in that instance was 
that the borrower had to prove to the satisfaction of the mortgage company that he qualified for 
HAMP before there was any obligation to consider him. Clearly this was completely wrong, yet 
the judge accepted their argument and denied my Motion. The borrower in that case was clearly 
qualified for HAMP and had tried for months prior to the foreclosure being filed to get into the 
program. As another example, I was told about a borrower who was seeking entree into HAMP, 
and instead was foreclosed upon. The servicer took the position that since the husband and wife 
borrowers were now divorced, the house was no longer owner-occupied, although the ex-wife 
borrower and the parties’ children still lived in the house. 

To date, I have filed approximately 60 Motions of the sort I describe above. In all but two of the 
cases, my opponents have opposed the motions, and the matters are set for hearing. In two of the 
cases, foreclosure counsel instead sent me HAMP application packets for my clients to complete. 
To date, not one of my clients who managed to get into a trial modification has received a 
permanent modification, although some have exceeded the three month trial period, and despite 
the fact that all of them submitted all the required documentation at the outset of the process. 

How we reached this point in America is beyond the scope of this hearing. However, how we 
are going to resolve it is the challenge we all face. 

The foreclosure crisis is creating enormous difficulty across America. Many families are being 
forced out of their homes, and it is difficult to imagine what will become of those people and 
their children. The houses sit vacant, decaying, creating attractive nuisances. For example, a 
child drowned in a vacant foreclosure house in Broward County, Florida recently.* Some vacant 
houses have become quarters for vagrants and dmg dealers. All homeowners are impacted, since 
the excessive numbers of houses vacant and for sale drags down property values for all. 
Homeowners with performing loans are unable to sell, due to the low prices presently realizable. 
Many condominium and homeowners’ associations are in complete disarray, not able to collect 
sufficient revenue to fund their operations. Most troublesome is that the owners of many of 
these houses could and would have made payments, had there been a viable process for 
establishing a sustainable mortgage modification. 


' littp;//\\ww. sun-sentinel. coni/news/broward/miraiiiar/sfl-near-drown-lOt 109,0, 3079203. story 
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III. Root Causes of the Current Situation 

Based on my experience on both sides of the issue, I have drawn a number of conclusions about 
why current efforts have failed, and why voluntary modification is not, and cannot be the 
solution to the problem. 

1 do not point any fingers. Blame is beside the point. While there may be some bad motives in 
all this, the real problem is that there is no one in the mortgage industry with the ability, the 
authority and the wherewithal to take this mess on and to solve it. This is demonstrated by the 
dismal statistics we have all seen. Key to understanding why this is the case is recognition that 
the mortgage industry has changed enormously over the past 10 years or so. Few mortgages 
belong to the firm that originated them, and daily work relating to virtually all mortgages now is 
performed by mortgage servicers, who are not the owners/real parties in interest. As I am sure 
you are aware, the role of the mortgage servicer is roughly analogous to that of a property 
manager; it takes borrowers’ phone calls, sends billing statements, collects payments, checks to 
make sure that taxes and insurance are being maintained or if the loan is escrowed, it pays the 
taxes. Servicers are responsible for routine collection efforts when payments become delinquent. 
However, the mortgage servicers’ activities are defined, delineated and circumscribed by 
complex contracts between them and the other parties to the structured finance transactions 
which created the securitization trusts that own them. 

The picture is further complicated by the fact that the owners of the loans are most often 
securitized trusts. A securitized trust is a structured finance creation that is a pool of assets 
having an income flow. The trust is a special purpose entity created for the sole purpose of 
owning the assets; it has no other reason to exist, no other business and no other assets than the 
loans and the income flow resulting from them. Investors buy various kinds of interests in the 
pool. There are usually many different configurations and risk profiles of these ownership 
interests, such that the interests of the holders are often potentially conflicting. The differing 
categories of interests are called “tranches”. 

Mortgage backed securitized trusts are established and operated via a series of contracts between 
the Depositor/Issuer, the Trustee, the Servicer and the investors. There are usually other parties 
to the contracts, including insurers, sub-servicers, and risk managers. The primary document 
which creates the entity and defines the roles and responsibilities is usually called a Pooling and 
Servicing Agreement, although there are other layers of documents which cumulate in the 
Pooling and Servicing Agreement. Each such tmst has a Trustee. However, the Trustee does not 
normally deal with the loans that comprise the assets of the trust; this is delegated to one or more 
Servicers. Until the mortgage crisis erupted, servicers’ processes were geared to routine 
maintenance and management; troubled loans were limited in numbers and generally 
manageable with minimal disruption. That has changed, and it is clear from the results that 
servicers are not equal to the challenge. Furthermore, the processes already in existence, in 
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particular, referral to outside counsel to commence foreclosure, are easier, are compliant with 
their contractual obligations to their clients (the Trusts) and are more predictable. In fact, if the 
foreclosure is completed, the homeowner evicted, and the property sold for a fraction of the 
amount owed, the servicer has done what it was obligated to do in its contract, and it suffers no 
hit to its bottom line from the result. Moreover, during the time it serviced the defaulted loan, it 
is likely that the servicer was paid a higher fee, and may also have been able to charge various 
“junk fees". It would therefore be normal behavior of a for-profit servicing entity to seek to 
maintain the loan in that posture. Furthermore, any sort of “retooling” of a servicer’s operation, 
even if it were desirous of doing so, would be extremely complicated, expensive, and difficult. 

The result of this structure is that differing and often conflicting interests and aspects of the loans 
comprising each pool belong to a variety of interested parties. While the servicer has a certain 
amount of authority and routine decision-making ability in connection with the loans, that 
authority is not complete. The real parties in interest, the trust investors, have delegated 
management of the pool to a designated trustee. There also are often other stakeholders, such as 
bond insurers and private mortgage insurers, who must be consulted when potential 
modifications are under consideration, or the trust risks waiving coverage. 

This web of interests creates a very convoluted decision-making process, when non-routine 
decisions are under consideration. Servicers may not have authority to make such decisions, the 
trustees may not have authority to make the decisions, the bond insurers and private mortgage 
insurers may be unwilling to acquiesce in a decision which could risk increasing their exposure. 
Accordingly, all involved are “safe” from claims by the other parties if and only if they adhere to 
the traditional contractual process, which does not contemplate significant modification to the 
obligation. 

This web of conflicting interests is a problem seriously exacerbated by the fact that, during the 
“bubble”, there was considerable failure to perfect transfers of interests in the subject loans from 
the originator, along the road of securitization to the final intended owner. As a result, in many 
cases the entity which believes itself to be the owner may not in fact be. This problem also is 
manifesting itself in some recent court cases that have made headlines, where courts concluded 
that the party making claim to a particular loan had not convinced the court it had the right to do 
SO- Trusts holding defective loans or defectively perfected interests have the right to force these 
loans to be repurchased by the entities from which they were acquired. In fact, there has been a 
recent spike in repurchase demands. 

The current “mortgage meltdown” and foreclosure crisis is unprecedented; accordingly it was not 
provided for in the agreements utilized in structured finance transactions. The agreement which 
created and regulated the trusts and the various parties to them were based on assumptions 
whereby the vast maj ority of the loans held by the trust continued to be “performing” and 
therefore default was normally limited in quantity and amount. In that environment, the 
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agreement charged servicers with pursuing collection, including foreclosure, unless a loan could 
be brought back Into performing status in a relatively short time. There was a time when this 
was a readily achievable goal, however, that is not the case today. The trust documents do not 
speak to solutions or grants of authority for dealing with the current crisis, or dealing with the 
loans which are delinquent as a result of the crisis. Accordingly, the trustees and servicers may 
not feel they have sufficient authority to change the terms of subject loans, and in fact, they may 
lack such authority. The securitized trusts are created with reference to the Internal Revenue 
Code, which in 1986 was changed to provide for investment vehicles called REMICs (Real 
Estate Mortgage Investment Conduits). So long as the many applicable rules are followed, 
REMICS are tax-neutral entities, so pay no income tax on the revenue flow realized from their 
investments. The portion of the revenue paid out to investors is taxable to investors. Trustees 
and servicers are charged with taking no action which could cause the trust to be in violation of 
REMIC rules, and In fact can become personally responsible for resulting harm, which would be 
calamitious, if REMIC rules are violated. The allowable activities of REMICS are extremely 
limited; “to holding a fixed pool of mortgages and distributing payments currently to investors. 

A REMIC has some freedom to substitute qualified mortgages, declare bankruptcy, deal with 
foreclosures and defaults, dispose of and substitute defunct mortgages, prevent defaults on 
regular interests, prepay regular interests when the costs exceed the value of maintaining those 
interests, and undergo a qualified liquidation, in which the REMIC has 90 days to sell its assets 
and distribute cash to its holders. All other transactions are considered to be prohibited activities 
and are subject to a penalty tax of 100%, as are all nonqualifying contributions. ^ 

As a result of the complex management structure and the REMIC rules, servicers and trustees 
proceed with great trepidation, and they are further constrained by the obligation not to 
jeopardize what mortgage insurance coverage exists, either on the pool or on individual loans. 

As a result of the often lacking transactional steps properly conveying the subject mortgage 
loans, it is in fact that case that trustees and servicers may well completely lack the right to 
enforce certain loans, since they may have no rights to them. Further, there is extensive 
confusion within the cases as to what party is the real party In interest, what party is only the 
servicer, what party is a former holder who has nothing further to do with the loan and no 
interest in the outcome. 

As if this was not complicated enough, it is made far worse by the fact that the origination of a 
fair number of these loans was fraudulent, deceptive, violative of Truth in Lending and other law 

‘ PEASLEE, JAMES M. & DAVID Z. NIRENBERG. FEDERAL INCOME TAXATION OF SECURITIZATION 
TRANSACTIONS. Franir J. Fabozzi Associates (20U1, with annual supplements), www.securitizationtax.com: 
Lymr Theodore S., Micah W. Bloomlield, & David W. Lowden. Real Estate Im eslmenl Trusts. Securities Law 
Scries, Vol. 29. Tltourson West (2007); SILVERSTEIN. GARY J. REMICS, TAX MANAGEMENT: FASITS 
AND OTHER MORTGAGE-BACKED SECURITIES. Tax Management Inc.: Securities Law Series (2007). 
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and in other ways legally problematic. The expanding chaos puts a huge strain on the servicing 
industry, undoubtedly increasing the rate of errors and increasing the difficulty of acknowledging 
and unwinding servicing errors. 

While they may be reluctant to admit it, investors in securitizations are in many ways trapped by 
the present crisis; they have no choice but to continue to watch the train move along the track 
and to suffer from the ultimate low prices the collateral realizes. However, the “default 
servicing” industry, which exists to process foreclosures, serve process, handle property 
inspections, appraisals, evictions and management of defaulted loans and foreclosed properties, 
prospers at the expense of these same investors, and of the owners of the homes foreclosed upon. 
These companies have developed the default management niche to a profitable enterprise.^ 

IV. A Potential Solution 

At present, my observation is that troubled loans in default fall roughly into three categories: 

a. The loans that should never have been made at all - made without any 
documentation of sufficient income or sufficient real collateral value to make them viable 
(often referred to as “liar loans”), and loans with “exotic terms” such as teaser rates, 
interest only features, and negative amortization. 

b. The loans that are legally infirm - loans closed fraudulently, unlawfully, in 
violation of Truth in Lending, subject to defective loan accounting, erroneous force- 
placement of insurance, etc. 

c. Loans that appeared to be regular and appropriate, but which the borrowers now 
cannot pay due to deteriorating economic conditions and rising unemployment. In the 
early part of the decade, borrowers who could no longer afford a particular property or 
who needed to move away could sell the home and pay off the mortgage, but with the 
large loan to value imbalance which currently exists, this no longer is possible for large 
numbers of homeowners. 

While these categories of loans are all problematic, albeit for different reasons, those 
borrowers who earnestly want to pay and have the ability to pay consistent with the market value 
of the collateral have the potential to be reformulated into functional transactions. 

It is widely recognized that something must be done to resolve this problem. It is evident that 
the voluntary solutions that have been attempted so far have not worked, and that in fact there are 
more foreclosures than ever. A solution that would allow bankruptcy judges to construct judicial 
modifications of these mortgages has been proposed and I would urge that it be given a chance to 


^ http:/./www.jp5vc s.com /AboutU5/BrGchure5/Pages./default.ar.nx 
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prove its value. The beauty of such a suggestion is that bankruptcy judges have extensive 
experience dealing with financial problems, have done so for many years, and are optimized for 
just such a function. It is commonplace for bankruptcy courts to sort out and to resolve debts 
and delinquency issues. “Judicial modification” of many lands of secured loans has been the 
norm through modem commercial history. The bankraptcy process is rigorous; people and 
entities seeking relief must disgorge all their financial information, which is then closely 
scrutinized and evaluated. Assets are valued and then solutions are formulated wherein the 
legitimate best interests of the creditors are prioritized. The entire process is overseen by the 
Office of the US Trustee, a division of the US Department of Justice. 

In the current mortgage crisis, it is commonplace for mortgages to exceed by 30-40 percent the 
value of the underlying collateral. 1 have many clients whose mortgage balances are $100,000, 
$200,000, $300,000 and more in excess of the values of their homes. In most cases, these are 
people who bought at the wrong time, did not recognize that they were paying too much, and 
were given mortgage loans which did not take into account the bubble or their ability to repay 
the loan. These are people who would like to find some way to work the problem out, but unless 
a solution is found, they are powerless to do so. If they were to sell the home at “short sale” all 
that would be accomplished is that market value would be realized - and the family would have 
no house. If the mortgage is foreclosed, all the mortgage holder would be able to realize from 
the foreclosure process is the current value of the home, less a substantial “REO discounf ’ 
because foreclosed homes sit vacant, get overgrown, mildewed, and are rightfully perceived as 
risky purchases. In fact, in Florida it is generally believed that many foreclosed homes will 
ultimately be torn down, which highlights the tragedy of it all. 

In reality, the principal writedown occurred when the housing bubble burst; all that remains is 
the recognition of the writedown. However, because of the tangled web of interests and lack of 
authority to restructure the loan to a realistic number, the servicer and holders are unable to do 
that, and are not vested with any other real option but to foreclose. So, none of the mechanisms 
in use today do anything more for the mortgage holder than to, at best, bring them the current 
market value of the house, less all the costs of sale, and in many cases far less. However, if the 
bankruptcy courts are given the ability to address this problem, they would be able to realistically 
value the collateral, and then to formulate a rigorous yet fair solution that would, in many cases, 
provide a mechanism to afford borrowers an opportunity to save their homes, without the 
mortgage holders taking any greater loss than they would anyway, and in many instances the 
holders would in fact do better; relief would be immediate, the bleeding would stop, cash flow 
would resume immediately, mortgage holders and their servicers would not be required to 
support and maintain the properties, pay taxes, insure them, monitor them, or otherwise be 
responsible for them. This would create the potential for a “win-win” situation, since the people 
committed to saving their homes would have a mechanism to do so, yet this would be founded 
upon a carefully constructed and strictly enforced bankruptcy court program. 
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Mr, Chairman and Members of the Subcommittee, 1 commend you for taking action to provide 
for judicial modification of home mortgages. Indeed, I cheered when the full House of 
Representatives passed H R. 1106 earlier this year. I am joined my colleagues across the country 
who sit by, frustrated by our inability to help the families that seek our help every day. 1 know 
the financial services industry opposes judicial mortgage modifications and have implored 
Congress not to adopt this solution because of the “fragile housing recovery.” Where 1 sit, there 
is no housing recovery, and will not be until we figure out how to stem the rising tide of 
foreclosures. We should be using every tool available to us to accomplish this goal. Otherwise, 
1 fear we may never e.xperience a true and robust economic recovery. 

Thank you for your time and attention. I will be pleased to do my best to provide answers to any 
questions that you may have. 
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nothing contained herein shall constitute a wmiver 
of any of all of the Lender's rights or remedies, including the ridit 
CO conmeoce or rosume forocloeure proceedings. Failure by co 

exerciM ^ rl^t ox remedy under this Asreemm or as otheswiea 
provxded by applicable law shall not be deemed to be a waiver thereof. I 

Qf . rgftc X, 0Bm: B« Custooer adcnowiedties that 
^f^t ^ “• <*•* tl» Account^ in 

Security instrument are accelerated and 
«vl^ed by the note is due in full, the account lesalns in 
Sif Documents rensin occelerotod, and such debt due In 

teiirfni »» entitled by law to cure such defeult by 

telnglns ^ loan wndeaned by Mote current rather than paying it in 
° acceptance of any payments from CustcuBc idiich, 

?** ^ amount due to cure the default 

‘ “ ■“ Pr^ADt I«»SAr fraa cmtlnulng with 

d^fwufj »=tlon, or require Lander to re-notify custwr of such 
'* “'“letate the loan, ra-iasue any notice, or reeuts any 

proceeding with oollaetlon action If ma SL- 
aonreea that a foreclosure action if comsenoed by 
aga™t customer will not he withdrawn unless tender 
determines to do so by aralloabla law. in the event custOBer Defaulte 
the foreclosure will ooanence, or resume from the point et which it 
was placed on hold, without further notice. 

WQdificfltign - Except as othazwlee provided in this 

cetmUiatlI^r this Agressaenc as providad haira4Ti 

1« “ taking any other action pirS??S by 


aisili 
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Fpcn sPRQjaa group 


FRK NO. :5&l-272-£296 


Mai*. 23 2009 10;27Pt1 P7 


■ Loan Services 


Loan NO 4 


mo^«:W0^S»OdM . MX: $0M3<.764B 

4 of 5 




optical, first to the MrlieM o» »KWl*d, at Laxter's sole 

Any amountB received by Laider that ^b*- 

tbai due and owing tJjir*oree»m Paysimt meter 

option. (1) 

®:*spanBe payment balance untll^ffiellit*^’'^ ^ partial oar 

•PPly a full payment, if^his ^ leaser to 

sjaS^ -^“SeTSSiSt 

owing in connect 2i‘SS;’’noTSe“r^uSSi“^™ 

tbia Pavucuita. all pay ment s made to Lender iwie^T - 

(S? Lender's loan nualter ^n^ltcS^ 

otheralse agreed to by the Lender, be payable in certified 
^s by means of cashier's check. Kestem onion (cX^cit^ m 

t^meeif^d in iSchiSt'a'^i,.?^ *“ “ «3M«I& LOW SBRSnCES 

-i? ACtac*ment A. Any payment made other than strictly 

St bTcomi^ paragraph 10 and AtteChmeS A shall 
Mt M consij^ed to have been received by LesMtoc, altboagb tmav 

in rt« sole discretion, decide to acceptl^ non-^S^ 

Tlia payaicat status of CustOBEr’s loan In 
existence umedlately prior to execution of this Agroeaent will be 
^rt^ monthly to all credit reporti^ .geSUs^^dSitim of 

c^tit»te‘“an“ ^ndT^^afranyT^oS^^tST 

delingueney status of loan payments. reporting of the 

loan^L j nii i i ranct , and O r lmr H m nimr i i . xt custoa»r's 

r^SvJlL?^ Bscrowrf for taxes and insurance premluB peyaents. it is 
rmpomibllity to pay .11 proparty team, ^ 

i^aro. and all other amounts Customer agreed to iwy as temSed 
the terms of the Loan Documents, Customer's fSiure to^y 

'”*? ““ security inKrSSet, 

etteln prionty over the Security mstnSmt. 

c°ons‘““““ SriterluSS.™* »•«' eb.ll 

Pramte«,-^i^f®-^!^': Ibis A^aemait sets forth all of the 
t^patties^^o unflerstandlags between 

Agreement suner^r,?! S ““ subject matter hereof, ibis 

«i^^_discbarged o1 tltm^lSd oJJi!y«^ ^an^Jn^rS^Tte 


4ylWMtOA«StRYiCEJlu; 
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FRCS1 :PRQJB<T GROLP 


Fnx H3. :561*272<«296 


nau. 33 208? 10:^R1 PS 



OOOMMISM * Otic »0y?ZM4i 
Page 5 o£ 5 


Loan Ho. 4RHim||p 

this Agreement, ihe grace oeri^ ^ SLJm otoligatloate under 

Documents »iii act apSS P^ts under the lioan 

tlie Lender mxiet receive the naimnini thl* Asrceuent. nseiefore, 

the DU, Dut^^SiS “ 

or the 

this Agreement mures to *■>■» henefii- j t^ -. ^ l«aer, 

bttufleial lutereet holS.nf^ eervlaer « 

IS. aBverabilttY. To tie extent; that any wird uhra.. 

tterSi^L°h.f“ ttwreo* gliaU not; be affected 

»er«^ the balance beluj conatrued aa aeynrablo end indeijeiidmtr 
I^oyided tot no eucb eevecabillty toll be effective If it Ktexieliv 
clttoea to econoelc beaeflt of toe JereeeeS 

s “to S“ei.iLss.srjr£Lebt 

ntolmi, siwaturee shall be deeaad as valid as oS«iSls 

rmitarr . if Custcoar bas any niastlotui renaidlni 
toe nattec, totoner abould contact one of Lto SSSSSs at 

the address above or by callutg 800-550-0509. * 

W11WM9 HEREOF, the parties hereto have cessed thie Tto r rmnnt 
to be duly executed as of the date signed. «a» horesamt 


Datedt 



Aurora Loan services 
Dated: 




collector. Aurora is atteswing to 
Stosl obtained will be used^ to" 

dlschame of btals'debt, tbls%oiiinMi^It^"^- a bankruptcy 
the debt eoalnet « “I “ to oolleot 

Of to u«. against to“oUatoa?triS.““" “^a^-eot 
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FROM :PRIUBrT GROLP 


FfW ra. :56t-^'n-£296 


tto>d. 23 2069 ie: 26 PH P 9 



S?" 

Itta R«iS ”i!^‘'i- OS/OI/JOOS 

tlM A«r«(Mnt, inclndlEO ““I MMin 

tie follo,ic listiSlaasT *' *” Kctwtonce »iti 

If by mmimlahr i.ia<i . 

Aurora Loan sorviees 
Attention: none ReteBCioa 
2617 College Parle 
Scottsbluff, SB $9161 


decjic or If i„ ng 

Auron Loan aervlcee 
AtcenticQ: Bone Ketcnticai 
P.O. Box 1706 

ScottsblnfC, SB $9a&3.l706 


^ i»iecMnt kLII b. of oo force -a! Mfeoc icOen raa,i__ 

executod Agrcaaeot/ locludiag AttadsDoat A, aa «b 11 aa i-Ka. £i^<ik 
Moc p^t bv tie *8r..m«r Soo. otrSL T^?? 

Kiroro Loon servloep in certified fnnde b» 

MaM of caehier's Cbaci, eooey order* Westam Dtaloii (code eitci 
” 'Sf't'i** theot. All Wen mnents. in^lulno'^ 

(i eeyinenc, shell eonUln tie lender's lose nnab^Ana 

otSerwleo egread to ly the tender 
jSt elAwe ere to he 

”noiU'^rl:5^' i«=ee.fng Center in .occerdBK. .ith ti. 

Littleton* CO 80124 Deooer, cjo 80117-5180 

4.2 Plan saironta ue to be paid on or before the 1st day 

»mth leaca, a •Duo Date-). r._Ar — -t 

^ Bata nf each The Adrenent 

cont^lacad^ section a.l abore Itba 'Erpin,^S»te- ) 

At the time Cnstoeer maJcee the third (3rd) Plan neyaent .-a— 

cuetcaior’e resoo^SS^t^J^^Brovide 
if tS c, ^ eccurate and oonplete flnanoial InlonatlOT to smort 
^ the Cmtooer s request for a loan modlfloetlon or other ecS™ 
^t^r alec proyide Leader with a coevto^ 

UKoaTtooplea of 

^t^r B tiro ( 2 ) most recent pay stuhe) to anehle ij-bw to 
^CMrly eenluate Costoaier'B current flnanoial sitnetion and tin 
^stumer arymesc for a loan modification or other loan worli^ 
opt., on. render of the laet Plan payment ahall nmhe 
ecccptanoe by Aurora of a eorhout plan or loan nodlftoatlom. 


lAlAANSBMeUUC 
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nWM IPROJKT GROUP 


FPX HD. ; 561-273-6296 


nan. 23 2629 ie:29Pn PIG 


I Aurora - Loan Services 


2817 OlLlfGE nUK - TO. BQX 1J« - SCOmHUPF. NE 882«S-1708 
FHDNE: 8804501)506 * Mfi 303.726-7646 


b. 


The aggreDoce Plan paynteat will be insufficient to pay i-iua 
Arrearage. At the Expiration Date, a portion of the Arreerege will 
still outBtandlng. Because paynieBt of the Plan psyaents will not 
the Arrearage, Cusconer*s accoout will resoain dellTOoenc. 

C^oo the Si^lxacion Data, CuatCEaer must cure the Arrearage 
through a full reiiistateMenc, payment In full, loan modiEicatlon 
^emant or other loan worfeout option that Tiwwiar nay offer 
(InMvKlually and collectively, a "Cure Machod, ■ ) Cuatciaer's 

in the loan being 

from any future lender sooe Betention group 

evidenced by the Rote, and ragulS”^ 
continue, tnoludlng, but not limited to, 
coBmeneamanc or rosu8)ptioa of the forecloanre proesas, ae oneclfied 
in paragraphs 5 and 7 of the Agrefflient. epeclfied 


to b." ?J’^?u™'„?‘Jbr2tr.!S^“hj!«.“^ ^ 


Dfttad: 


Aurora Loua Services 
Dated: 



By: 

Titla: 




MJROMLOam SpMCO LlC 
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uSi^Md by beh^ the undettf floed « Mows: 

VVt«ReAS< TW 

profrtttwy note egieement (ttie ‘Note*J eni Mert<|ifl« M or 
5200,00040 (iha’Loaftl..,. ; ••»-••■■“ 



iMt cwerleo dw prmtma cownarly knoMi 
<the'‘Hart9«BO- 

whereas, 7». B«w«(.) «Md Undw a. («. »K MWe 1. wlral (« »d MM 

to the hoWar rf tte Not® and K<«9»9« ifv Uie «e»it <# deUujL 

OT:rhSSC«sn 

mi toWrotiBBeftlbM uitow^eJOstwand Hortwe. 

"H™®' "• 

^.'S^.rHSS'JSI.SfS’w *«>* "T In*™*/, » »• "OB. «"«<«• “ 

the eforertientioitod prtKAm- 

WliEftEA:^ Tli* teliistetemfrt wiowt uodw toe Hotels •* ^ U3i;200»- 

BSmwSdaed, the pntto haeby wuwlh a9« »» Wtow$. 

iiVm«Ls w,..l«wre*M™.tn«»ri«»™d«»iMtoiw«.wl»wnlnfi«fc"«»- 
nr V onruofTS -The B8vni«ia <toe o>« Pwbearanee Aywneot shall be » 

ServMng JJf 

SaSfsSitaSSSf'a'SSwSS^ IW,»Mndinjll»)W«S»ln».na«m^ 


02 / 01 /waim^ 


OoiniwerlflSSais : | 


E/hib/i- C 
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invRientsiBajrbefli 
~ iwtsshT^ 


». Hiaaire BKh addUMial inaeasetf 

“ ■ ■ flln 


BgcyowBBaiM6roBH^rt«w 

SM/uwpa jr, li*tbtwfiitofdtf»ijitupderm»arnmeatOcimitMaSaryk»iQUCm\> 
mawwey pwceerf wm ttapeorfiy &radi9s« 

a OimtlY UTM cmRCBSAWa tpom o ^ fgg iUfO 


[2S5fll5l^S5l!?!f the tew cj Iftt# FiMtMarsMc Atreemnc, 

uma ttncoflferKbwl du« date of thi Note and Kor^e hive te«n br^til current. 

MdHfanalfeM>ndri^€tt< 

iw jtifF hart nddBoft*! fee*, «<»«** and charfle* wWth bn® i»l >«t bem MW or 

?““^ *^ **•* yow 

reoaved, and r will Ik neaewy ttKyoa 9t«m to Mir rdnstafeyour nortgasa. In addRlM 

provided for ift ftfs fefbeafwiea p^. B«re«ei(«) cmderetands that they %vi| be 

/espoftdUe for repayrmi* of these charges. 

OffilLBEKBIUlS 

pgfl, yix* tew it$M caruldamt definquwl, and wig ba icpwed as 
^^**i *^|^^ ^jj fl^‘^ t°**»°'wreiwrthigiBpeodwtawWc|iOBW<i»opBrta,Bnqlpjch ttnaaathe 


■PKEcnstr^ s eeaeaaeiia^^y tifrfc^ 

HrsisSa leafe 

iSa^nr:. fine: OrkdaK gWt:SS=9^ » suaa. ¥auiktiSM.-mu..-,Mek. k n 

-sibMeik aiiibtiiF L3--K , ?;?» 

af|J:l§» ggSi5h!t:a!lii!i-fe5k*i».ka^agrfi^Fe-J^itetea:fey:B _ 

*••• 1 " !1 aS!!!W!ii.>;feai WMCm Mk^-iua rg iSe^^iEiillSte IfeiiiibLV 

!E»Utkd^^<^E 3 ;fc£Bigafc=SdlJK*-kSta.^ji*Wl-.«ar«fr_:5Bf£.9^al I^SK 
teteaEaw, leeaA ^ ^ jg^a 

B ^ ;*i.a^F Ceec lfi^'SS^ rtn -^e a ittg!^- KHe zsiifMKikM 
mi awB^frdjf ^ a iWf'a. I .K. ii r. ar felwH s ihirar 

■ ■ ■-. . „ :-^ T-rr-^r « « aiW> W t^ .gfcii rgwK jSkF jwp iiBgir.^ jafey iji 

!s^ :te* te a*». i kM jK k ■i*- ijti i :'.3: ^^sss'^’SFfesr.iiE tHWHoa ste at* pew'ie tw ^ Ihe 

i'ai site 4 .x! bs :is'tei' ' ' ' ''"" '"" 


l!yntiLYSaraWnTi8feroweifr)undecrtethey wtlbereoetelBgtBOJitrtyatalwiantsfnwi 
Qoren and thtt tanire to raoiM a staterrwnt te oot a viM rawM ter felteig Is aulnntt paynerds Umely. 
Uttwiae, tan9wer(si] wdef^aiid tl»t during tfwfeim ^tti« Foftennce Aipeaimn^ Uia awiRMy 

statemrat^ nny indMte tte I mh li ethenAae wrr««terpiMiiiatfwnc«>8en0Ne^7underitaiMftlR' 
status repKMTfM on tlid nnntii>]r stetcments shaB net teyelr, wahte or oditr^ alter the 
cMgalion to rniln each KKt emiy payinent reoi^ undv tM Forteraaco Agreenscnt 


FWgaMtfB B MOrrpgMlKK SotojOttNgoffowertsIconytyvtihnllofthtcwifflcwsdttath 
In tiite Poft>e«fmc« Agrawiartt^ Oewen wiK vaadertsitn m at^atfee at« M ad^anca ibis pem^ 
roredMtire«ilcin. NohidihstMaAg^fetegoti^evrewaKtJ^KtflallyagreeOcyfeiishBtlbe 
en taMte eonUni^ly postpone Oilc fbredoseRrai:to or aitf fXo Aotleoa wJtfi the Couit ^bdsh tbis 
rmedowre, oanvlteie wntce or enherwln tain esty action KasonaUc necessary lo irvinttfv the sendliw 

st^oTtl^fersetesureacBorr. likewise rOewen,erted^^tedegtnl^hass()faflH»edanymotiw 

yyoa r with (neOoHrt; Ooirtn shall aos berequired to wlOth^waueli intRiQn or orderly vlctn t^ (M 

FOsterennAgreoneiR. Rather, theSanoMct^agreatopennltttisOouittPCDnsldiN’stKhmotioa 

m to enter ayaidar leasoiiah^ resfilrad thna^. Barrow^s) ndandand that any breach of this 
nBflKw aapeAaBBMnei^ tncfedirto e Ue payment sM enWe Oown tepraeaed wife the forodoiure 

KOsn without nq' fetther Mtkd to the boiTawer(5}. 


l^andilHHifti 

02 /DUQa:LlH 2 AH 

1^*2 
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POWEmMMJttt Wtl/tAW p^ygnnmw^rt »Vd«aKl {f » fiMedesUtt sdc Of 1^ Oaf ^ (fr 

occiffwadNk}7ZhMf»aftsrOcmntor«ciH^M}i ttojisoeOAirOttrainn^WMiAarHJ dows 

payAKirtfttMOMiMnttraotbeablaeostDiiitasaiaor'rest^ In llilsev<(^ths down payment 

yiffl be tetotned to the bomber imf the PsctoHi wie* Agreement shaif hwaito (wtfnr bcM and effect; 

<kivaa$»me$ no Beiiniy for to ‘stopf the ale or to ottowtae uttMtrd, lestod ee reversethe 

sde or veedna diouid sect) sla ani^ne 0007 wffiMa ti« itma period prea^wd beitoff. If to As event 

thsPenfMagnetotitidertataaflf erriNttoaf)f(tAd,iefitoderieMtMihesalecrvestfnib theiiany 

ettHwtoecandastomultlmifnmswdiactoM thafl beattotdtotho UAn toAuKcprevkled any 

such fees and oTsto are not pnMittef bf state tkw. - , 

BflfTwwefcnawledoeniCTtetthe^oMMfMMh.- 

QjfittS£ill2BtU!£(&fi8USnQII borrower^) agra tost upon Sbdays Witten Rotkef Ocwen loan 
Seivttg staO luM tlto dgtt to MotoM tt« mtimr pfeiaeot raqoM under toe l^ufaisirance 
AgmemeM ff Ocwcii Imp StovUno Itae verified that (i) ei^r them has beet a mai^ dartsa in the 
Borfowerfe) AisacWeofMliUMathatthsav»red9MBai^iMaineinintheflriBDCiat WtoufedembA 
stfbmncd bf the BoinnwK^ and CQ that toe hanewer(^ are ftosadallf atoa to Inereesed 

payments* 


IMgS.AW& HATftWi) iMSUhAWde Aft aAmwai cMisiderattoA tor this Fubeannee Afireeisrent, upon 
the r«tuea of oewen Laaa ServidrHiL 6«rowaf(s) nith naWntpoMided aeowAic dtal rfepasit uAh 
OomaloariSefvhjnafem)ntliVfestHSMnts,anamttntaqialtomfrtw>tth(Vl2}eftha Mtmetedf 
^piepeta ennuat reel estota tawK aidfor losurance premtuKs on aB poldesot un^ 

«ia Nwt0S9«. If at any tfna and fbr any reaaan Uie feodi w vwih Oewen Lean servicing are 

or vdtt be huucricfent to pay svdi amounts a$ may be th«arM)>Mfiuentlydua,Onren loan Servicing 
may not^ SorrowBetts) and Borrowartt) ihilt laiaiuiliitdy depoht an aMotmt equal m sich dandoxy 
wUi OewsB Loan Seivwngr. if i»w or (AumiKernmmetitodernua, toe ftoliasrMtoAt^^ 
paymaftts will nnt deervasB. Sudi siaptos ahaS beap^ agatiM the Lm detomimKy lagaidless ff the 
loan had been ImpcMiwfed prior to CMeoitltia the agreement 

fiorrowertacknmdedgwiiarttefthaabwMparegnpbtaf taxMid Inaaraecek^^ 

E^EUUEtfB !f sR payiMriU pe^ dm under the teimt eff the Nitte and Hartgage an paid prtorto 
gwi^iMon «r the PortMaranee sgreamenk, the Fatteanuus A^eanant tenalneto and the 
rnaithtypaymretorequlntobydwaiiglnafrtotearitHarisaeqwlDbegtoagaiB. Iheamowtoflhe 
ortghal payment^ however* nriay be diflferertt d«a todwnges to escrow Fequliefiwnt*. 

CuarOMER AGwees TO PAY mrsucamt sr moctATefl wrw wgLiASfe 

BKUASIVpoft payment of sfl sums Mnuad by the Hartoage, the MOfteaga diaU be lefeased. The 
6oirDW«(s} acInMiedga that nay dito w any reardaifen cesbt la bdAfen, Omen loan Servi^ 
may cftaige Bonevf«(s) a reefer nfeasbig m Hottoage. ThU bneoBfit modiffes and supeit:^ the 
Imuage in the Mortgage tostounartt The iMOvfdwis of Ms Section dial swrtre the term or ionbiatoi 
of this Agroemcnt for any leasen. 

TERNitwmw cowBmoNS nts ftobeamnea egreemm it aBtomadealV (enmnted under any or the 
Mtawing drcumstinaes: 

a. The mortgaged property Is tfeandoneder felt vseant for more tbmdKty (CO) 
ibys. 

b. tonewarCs) nolonger uh the ntortgsgad property as a prindpal raddence tmiess 

sorroweife) CM prmicfe aitoanca of a Klocaticiaa 1^ tha primiy 

amplovv or, ff b u» nitsiy, asdpronent to * new peat 

e, SOfrowoMtroASferewnersnporfetenAbilhBpiepeityvNBtaorltortga^ 
without eonsenitf Oewen Loan Serriclitg. 

d. Thefectevctrcumstanewre!a<fegtoboiroww(s)fbiaatia>csndRldB,rdilch 
caused Ocwm Uan Servicing to enter into ihis Agteemenl^ are substantbTly 
changedi 

a. tocorractlnlbnaattm to connection wfthsecwtngtMiMwaiofleBAgraenait was 

sabmoed to Oewen uaii Sarvictog. 

f, BorrswerfejtoiltomaataayofthctoniiSpfWEferbearannAgieemeitQrilte 
origbid Note and Merttaga, 

Any ObligatiantoRnvMe NetkeoffemtoaUM Is wdved bypertiae. No wittM noSceodtaminatloit 
wQI be givan* any one of the ditomstaeces s^ foito above, OCWEM abaO baentSed to 

CDnunaneo or ronimo forRlosura vdthoot ony further rstiee wh^oever. 


bnridtJiiMiB 

mvouoSifmm 


BonowcrlnUtob: 1 


66 


TEftHWftnQrioQmB^ iftemiiaitei resvtts f<rom uy «f the Above eondMDin;, ComO<i tfiOft 
SenrlciOfconn^quiretliAVDrremsr^ 

9. ittfumeadMb^grUi6or^lN««en4mrtu99.tfAepa<rnMabE«ris^ 

|)^ <lu* « QoMn U<A Soring sl »1 bo wttled to ammeitce dr 
Rsune fbredMore v^^ut any eortiMf noOco wbattoever. 

ogKaw/M.Na»eAi<Di4d g we*fag g-»> nr -« / .^ urriezitaKiaElfMrtobtsBiriabbsatlonsoftfielMe 
ant Nortgaso, e«9]t as eiprebrfir dniBcd ftr thb Rs^emaco Agicanen^ 4 bI tcfl^ ill Ml fMA 
Nothlin conb9Me4hefdnsmHb«aMsmiedMimpiir(l(eHi»rtn(|«QrdfectPrh«)a^^)9Msfr|iowcrB 
under fittt Notaa^ Mortgage 10 MEovar tin arry sum dee uneer Aa tejeifterw^tateresiaad 

cost& 

« rr^^cf Oeweo t«»v SenUng t^SyKteovdedgei thrt * li i*rt 

asMStng penoM fbUtiCr Iv the <f^ to tte borewer^i) and tet As reoMW la ooflc^On matfon shtd) 
be irmfted to dno^atenl desattn^ In the sMuritf InetnmeBt 


HOrtbagor^) 



i>,, V - " ■' 
Data 


STATBOFfL 

COUWTVQP 

Tbeboregdngtnstnmieritwas^xeduMei^acinowlei^ dayof200S 

hyi^^Hp^tdiatapMsannlytBiaiiwntMflrteafSodUflBtil , at Itfenlifkaaon. 


No^ Piibl^ 9sfts «r n. 


lr3an#:4MHkl 

<0/01/08: ll'<42 AN 
P«8a4 


Mr. Cohen. Thank you, Judge. I appreciate your testimony. 

Our final witness is Mr. Henry E., Hank, Hildebrand, III. Mr. 
Hildebrand has served as standing trustee for Chapter 13 matters 
in the Middle District of Tennessee since 1982, and as standing 
Chapter 12 trustee for that district since 1986. He has been a 
friend of mine since 1982, working closely with the Tennessee Gen- 
eral Assembly on matters above and beyond these issues. Counsel 
of the national law firm of Lassiter, Tidwell, Davis, Keller & 
Hogan, and an honorary Kentucky colonel and Tennessee colonel. 
He is a fellow of the American College of Bankruptcy and serves 
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on its education committee. He is chairman of the Legislative and 
Legal Affairs Committee of the National Association of Chapter 13 
Trustees and the board of directors of that same group’s consumer 
bankruptcy education group. Adjunct faculty member at the Na- 
tional School of Law and St. Johns University School of Law and 
highly respected member of the National and Tennessee State com- 
munity. 

Thank you, Mr. Hildebrand. Will you proceed with your testi- 
mony? 

TESTIMONY OF HENRY E. HILDEBRAND, HI, 
NATIONAL ASSOCIATION OF CHAPTER 13 TRUSTEES 

Mr. Hildebrand. Thank you, Mr. Chairman. 

And thank you, Mr. Frank, Members of the Committee. 

I am delighted to appear here today on behalf of the National As- 
sociation of Chapter 13 Trustees. There are about 212 Chapter 13 
trustees across the country who are charged with the responsibility 
of administrating the Chapter 13 program across the country. 

Chapter 13, of course, is the mechanism in bankruptcy whereby 
there is an administration of repayment in bankruptcy. Debts are 
actually paid back. We are now paying back approximately $6 bil- 
lion a year of debt repayment through the Chapter 13 program. 

Traditionally, Chapter 13 has constituted the last resort of a bor- 
rower in which to save a home in which the mortgage is in default. 
It has provided the tools whereby that mortgage can be cured and 
payments can be maintained. And over the time that Chapter 13 
has been effective since 1979, millions of families have saved their 
homes through Chapter 13, curing defaults, maintaining mort- 
gages, and getting themselves back on their feet. 

It is remarkably successful where I come from. It is remarkably 
successful across the country. But the Chapter 13 model in curing 
mortgage defaults and maintaining payments is based upon a 
mortgage model that is no longer a valid model. We have been in- 
undated with and we are now facing what I call the exotic mort- 
gage, the mortgage that doesn’t fit the natural, historical model of 
mortgages, and debtors, borrowers getting these mortgages not 
only didn’t understand what they were getting into, they fell into 
default not even knowing what the requirements were under their 
own mortgage. 

So the question is, does Chapter 13 from a model from 1979 pro- 
vide the tools to be able to cure the problems that exist under these 
exotic mortgages? The Chapter 13 trustees are disappointed that 
the Senate didn’t agree with the House in providing a tool for deal- 
ing with the exotic mortgages in Chapter 13. Bankruptcy has been 
described as the last platform whereby you create a new dialogue 
between parties who can act in their own economic self-interest. 

As Professor Allen White’s study — and I know he testified before 
this Committee in the spring. He reviews these, and he points out 
that the economic interests would seem to point toward increased 
HAMP modifications. As he reported in a report I just got yester- 
day, mortgages in the pool he looked at, mortgage modifications re- 
sult in a loss of approximately $12,000 per mortgage. In fore- 
closures, the loss is approximately $147,000 per foreclosure. That 
is not acting in your own economic self-interest. 
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Why? Well, risk is not connected with reward under these mort- 
gages. The model simply does not work. Legal barriers exist be- 
tween the servicing entity, the mortgage entity, and the entity that 
actually has the possibility of reward. 

So the HAMP programs you are seeing have been largely unsuc- 
cessful in dealing with the vast number of borrowers that are in 
default. It is not what we wanted. It is not what you wanted. It 
is not what Treasury wanted. But it is the truth; the HAMP sys- 
tem right now does not work. 

Can we make it work better? I hope so. And the trustees are cer- 
tainly willing and participating now in processes where we can 
make this work better. Can it work better where borrowers are in 
bankruptcy? Remember, bankruptcy, they are there, many of them, 
in Chapter 13 in order to save their home. They already have the 
incentive to try and save their home. They want the house. They 
want the mortgage paid. They just need help doing it. Bankruptcy 
creates a system whereby documentation can be provided. Let’s 
change the HAMP program to allow the bankruptcy documentation 
to suffice instead of adding an additional layer. 

Does this mean that, because it didn’t work, that we stop on the 
process of trying to make HAMP better? No. We still need to do 
that. We need to make it work. So the trustees would encourage 
you to continue to look at the tools that can make Chapter 13 a 
better mechanism to cure defaults and get these mortgages back on 
track. If, as Representative Franks has pointed out, that 1106 is 
not the way you want to go, and I would agree, the trustees would 
agree that 1106 can be tweaked or can be improved. But it does 
recognize, as Mr. Scott had pointed out, that Chapter 13 recognizes 
that values for mortgages that are being cured are different than 
the distressed values that are facing in foreclosure. 

The second recommendation we would make, bring trustees and 
attorneys into the HAMP process. Do not exclude them. Do not ig- 
nore them. Encourage trustees and debtors attorneys to participate 
in the process. 

And, finally, we would recommend that if the HAMP process is 
stalled, doesn’t work, results in silence, create judicial review of the 
HAMP process. If the mortgage modification is not acceptable, at 
least take a look at allowing the judges to review the determina- 
tions made in the HAMP process. 

Thank you for the opportunity to be here, Mr. Chairman. And I 
am willing to answer any questions you may have. 

[The prepared statement of Mr. Hildebrand follows:] 
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Testimony of Henry E. Hildebrand, 111 
House Committee on the Judiciary 
Subcommittee on Commercial and Administrative Law 
“Home Foreclosures: Will Voluntary Mortgage Modification Help Families 
Save Their Homes? Part 11” 

December 1 1, 2009 

Mr. Chairman, members of the Sub-Committee, and distinguished witnesses, 1 am 
pleased to have the opportunity to meet with you today to deal with the question raised by the 
Committee, “Will Voluntary Mortgage Modification Help Families Save Their Homes?” As a 
Chapter 13 trustee for the past 27 years, as chainnan of the Legislative & Legal Affairs 
Committee of the National Association of Chapter Thirteen Trustees, and having direct 
involvement in administering 14,000 active Chapter 13 cases, 1 regret to tell you that the answer 
to your question is “no.” 

1 appear today as a representative of the National Association of Chapter Thirteen 
Trustees (NACTT), a national organization of consumer bankruptcy professionals, created to 
further the education of bankruptcy practitioners, trustees, and others involved in consumer 
bankruptcy, and to provide assistance and support to policy makers and the courts. The NACTT 
is an organization committed to imparting the highest professional standards to all of our 
members. The NACTT and its members have been fully committed to assisting debtors as they 
work to save their homes, while protecting the appropriate contractual interests of creditors, 
using whatever tools they are provided. 

Chapter 13 has long provided the avenue where a homeowner, in arrears on a home 
mortgage, can save the home by curing the existing default and maintaining the ongoing 
contractual mortgage payments. For years, this has been an adequate bankruptcy remedy to save 
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hundreds of thousands of homes, preserving home ownership for thousands of families in 
communities across the country. 

However, the structure of home mortgages has changed since the early days of the 
Bankruptcy Code, and the tools that Chapter 13 once provided are no longer adequate to help the 
families in distress keep their homes. The exotic mortgages created by the mortgage industry 
enticed expanded home ownership but did not conform with the traditional and prudent model of 
mortgages. Consequently, Chapter 13 no longer works as well to save homes from foreclosure. 
This committee has previously considered this same question. 

The NACTT made suggestions to this Committee and members of Congress in reference 
to your consideration of H.R. 200 (S 61). As this Committee noted in its report on H.R. 200, 
submitted in February 2009, “Our Nation is currently experiencing a mortgage foreclosure crisis 
unprecedented since the Great Depression. It is severely harming neighborhoods, communities 
and the United States economy as a whole. Our economic recovery depends upon stabilizing the 
housing sector; and this requires more effective measures to stem the flood of foreclosures.”' 
The financial hits on homeowners that led to House passage of H R. 200 have not improved. If 
anything, the conditions have deteriorated where mortgage defaults continue to climb, 
foreclosures increase, and family displacements escalate. Some 7.5 million foreclosure sales will 
have taken place between 2006 and 201 1. Mark Sandy, economist for Moody’s, has predicted 
that 4.8 million foreclosures are expected between 2009 and 2011.^ The third quarter 
delinquency rate in home mortgages is the highest since the Mortgage Bankers Association 
began keeping records in 1972. The combined percentage of those in foreclosure as well as 


' H.R. Rep. No. 111-19, at 4 (2009). 

■ See Ray Clancy. V.S. Property Market Facing Further Pressure in 2010, According to Leading Economists, U.S. 
Prop.News. Dec. 7. 2009. 
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delinquent homeowners is 14.41 percent, or about 1 in 7 mortgage holders.^ “The outlook is that 
delinquency rates and foreclosure rates will continue to worsen before they improve. The 
percentage of loans on which foreclosure actions were commenced reached a record at 1.42 
percent.' 

When the Senate rejected S. 61, the companion bill to H.R. 200, supporters of the 
remedies it had promised still held hope that the Making Homes Affordable program would 
encourage voluntary modification of mortgages by lenders that would give individual borrowers 
in distress the ability to keep their homes through modified mortgage payments. 

The benefits of ongoing home ownership are clear. Continued home occupancy and 
payments, even when modified, provide a home for multiple family members, a performing loan 
for the mortgage creditor, the prevention of neighborhood decay and blight that can poison a 
community as foreclosed homes sit abandoned and the continuation of property tax revenues to 
cover the essential services such as schools, police and fire protection. The obviously economic 
benefits of making it possible for individuals to keep their homes and make their mortgage 
payments lead to the unavoidable conclusion that voluntary mortgage modifications are a good 
idea for all. 

Chapter 13 trustees were encouraged by these efforts of Treasury to promote voluntary 
mortgage modifications through the Homes Affordable Modification Program (HAMP). The sad 
truth, however, is that HAMP is complex, difficult for servicers to administer, confusing to 
unsophisticated borrowers facing financial problems, and provides neither adequate nor timely 
relief they so desperately need to restructure their mortgages. 


^ Da\id Streitfeld, U.S. Mortgage DeJincjuencies Reach a Record High, N.Y. TlMFS, Nov. 19. 2009. at iiytimes.com. 
^ Renae Merle. Foreclosure Delinquency^ Rates Spike Amid Growing Unemployment, W.VSII. Post. Nov. 19. 2009. 
at wasliingtonpost.com. 

KalllleenHowley. FHA, Prime Mortgage Defaults at Records on Job Losses. Nov. 19. 2009. at Bloomberg. com. 
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To be sure, many borrowers cannot afford their homes and the modifications 
contemplated under the HAMP program do little to cure the underlying problem: the debtor’s 
income is inadequate to cover the mortgage payments even as modified. 

Many homeowners, however, might well profit from a restructuring of the mortgage 
under HAMP, provided such modifications were offered as a part of the existing Chapter 13 
bankruptcy infrastructure. 

In today’s mortgage environment, where exotic mortgages adjust interest rates, modify 
payments and escalate mortgage obligations. Chapter 1 3 no longer helps desperate debtors trying 
to keep their homes. Under current laws, ongoing mortgage obligations on a debtor’s principal 
residence must be paid as provided in the original contract.'’ Chapter 13 debtors, seeking to 
preserve their homes, are powerless to restructure mortgages with a fixed and fair interest rate or 
a re-amortization of their mortgage debt. Servicers, however, advised by the HAMP directives 
that mortgage modifications are only optional for debtors in bankruptcy, have shied away from 
borrowers in bankruptcy, particularly Chapter 13. As trustees, we understand that debtors with 
the commitment to dedicate future income to the payment of creditors are willing to subject 
themselves to the scrutiny of a trustee and a bankruptcy court, and have experienced attorneys to 
assist them, are prime candidates for a mortgage modification. We are disappointed that 
voluntary mortgage modifications are not routine for Chapter 1 3 debtors. 

This is not to imply that the individuals at the Department of the Treasury and individual 
servicers have not worked diligently in an effort to make HAMP modifications available to more 
debtors in Chapter 13 cases. The unfortunate truth, however, is that very few, if any, of the 
mortgage modifications proposed by Chapter 13 debtors have been accepted. 

’’ 11 U.S.C. §§1322(b)(5).aiid 1322(b)(2). It is somew'hat iiDnic to note that the Bankmptcy Code pemiits a 
modification of a mortgage on invesUnent property' or a vacation home. Only a debtor’s home mortgage is isolated 
from modificalioii. 
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Trustee after trustee has indicated that the only consistent scenario they’ve seen from 
HAMP in Chapter 13 cases is failure, frustration and silence. Servicers fail to respond to 
inquiries by debtors and their attorneys. Debtors fail to understand the requirements imposed on 
them by HAMP. Debtors’ counsel are not included in communications by servicers to borrowers, 
and thus are excluded from facilitating the very remedies they seek which can make a difference 
for their clients.^ 

We now know from the media that many of the modifications under the HAMP are not 
“working.” This is no surprise, largely because of a systemic myopia in the program. HAMP 
looks primarily at the mortgage payments and does not examine the entire financial structure of a 
borrower, as occurs in a Chapter 13 case. It is time to awaken to the benefits of using Chapter 13 
to facilitate the mortgage modification process. 

Trustees know that HAMP modifications are not being made available to most debtors in 
Chapter 13. This view is supported by information we’ve received from debtors’ attorneys. 

An attorney in northern California indicates that for 20 requested HAMP modifications 
for Chapter 13 cases filed from July 1, 2009 through September 30, 2009, none of the debtors 
have received a permanent HAMP modification, none of the debtors received a temporary plan 
that had not been subsequently revoked, 85 percent (17 out of 20) of the servicers did not 
respond at all to the request for a HAMP modification, and 65 percent of the mortgage lenders 
actually objected to the confirmation of a Chapter 13 plan that simply requested a HAMP 
modification. 


This is not to say tliat some serv'icers are not actively lesponding to modification requests. SPS. Countrywide and 
Wells Fargo appear to be more acli\ e Ilian oUiers in altempling to reach out to Cliapler 13 debtors. 
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In my home city of Nashville, a leading debtors’ law firm requested HAMP 
modifications in 19 separate cases. None of these requests resulted in either a temporary or 
pennanent modification, hi nine of the cases, debtor’s counsel received no response at all. 

A Kansas attorney reports that after six months of attempting to work out a loan 
modification from Bank of America (f/k/a Countrywide Home Loans), a couple received a 
foreclosure lawsuit at the same time they were being told that they were being reviewed for a 
modification. A judgment in civil court was taken against them and their home was repeatedly 
placed on the auction docket every month and removed at the last minute while Bank of America 
considered the modification request. These debtors finally received an offer from Bank of 
America approving a modification. This offer was later withdrawn when they filed bankruptcy to 
deal with the rest of their debt problems.* 

Even where submissions of HAMP requests have been simplified by use of a web site 
(www.defaultmitigation .com), only 33 percent of the submissions appear to have led to a HAMP 
offer. While this is better than it has been, it is far from what we had hoped. 

Chapter 13 trustees, wishing to encourage the use of HAMP modifications, repeatedly 
inquire of debtors at Meetings of Creditors whether they had had any success in soliciting a 
HAMP modification. The response is always the same: as long as borrowers are in bankruptcy 
they are ineligible for a HAMP modification. 

A trustee in Maryland reports that Chapter 13 debtors often complain about receiving 
inconsistent information related to mortgage modifications. Some debtors, being advised to make 
a modified payment amount, do so, only to discover that the bankruptcy department of their loan 
servicer has referred the matter for foreclosure precisely because the debtors paid the lower, trial 
period payment amount. 

“See In re Devareky. Bk. No. 09-22087 (Bailkr D. Kan.). 
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We are aware that HAMP has been disappointing in many ways ’ In October, the 
Congressional Oversight Panel revealed that only about 1,700 permanent modifications under the 
HAMP program had been completed. This number is far less than anticipated and far too few to 
have any meaningful impact on our housing crisis. 

What trustees and participants in the bankruptcy process have learned is that HAMP is a 
massive disappointment, across the board, failing to adjust mortgages, whether in or out of 
bankruptcy. The HAMP program, while a novel and commendable idea, has been marked only 
with a lack of success and overwhelming fmstration by borrowers, their attorneys, and trustees. 
As more homes fall to foreclosure, as more homeowners fall delinquent on their mortgages, our 
opportunity to fix the problem diminishes. Chapter 13, formerly the best means by which a 
debtor could maintain possession of a home while repaying a mortgage as currently established, 
cannot solve the problems of today’s mortgages in today’s world. In April, the Senate rejected 
the House’s proposal of judicial modification of home mortgages by federal courts. The NACTT 
supported H.R. 200 and encouraged its enactment. We saw the strengths of an impartial and fair 
judicial system, with substantial experience in valuing real property and restructuring secured 
debt, effecting modifications of exotic home mortgages in the context of a broad, comprehensive 
reorganization of an individual borrower’s debt. When H.R. 200 failed to become law, the 
NACTT was hopeful that voluntary modifications would help. We now know: they did not. 
Proposals to Effect a Meaningful Response 

The NACTT continues to believe that judicial modifications of home mortgages through 
our existing federal court structure is the best way to quickly, fairly and effectively restructure 
home mortgages facing foreclosure. We believe that the problems facing us do not arise from 

^ See Edward el aL v Aurora Loan Services, et at., civil action pending in the U.S. District Court for tlie District of 
Columbia, filed Noveii±ier 9, 2009. 
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local community banks and credit unions.'” Similarly, revisiting judicial modification of 
mortgages, even if limited to interest rates, amortization and capitalization of advances, enforced 
by authority of a court order, can malce modifications meaningful and can actually have a broad 
impact on helping to solve our growing foreclosure crisis. While we understand that there were 
some valid questions raised by H.R. 200 and S. 61 ", the trustees supported the efforts of this 
Committee. 

If judicial modification is not possible, then, at a minimum, HAMP should be modified to 
make clear that Chapter 13 debtors are not precluded from pursuing a HAMP modification while 
they are in bankruptcy. The documentation required under HAMP should be modified to 
recognize that debtors in bankruptcy are subjected to severe scrutiny by creditors, trustees, and 
the court. Thus, the documents provided to the trustee should be adequate to provide the 
documentation necessary for an evaluation as to whether the Chapter 13 debtor is eligible for a 
HAMP modification early in the bankruptcy process. The Bankruptcy Code itself, 11 U.S.C. § 
521(a)(1), requires the submission of detailed documentation of a debtor’s income, expenses, 
assets and liabilities. A debtor must submit tax returns to the trustee in their case. See 11 U.S.C. 
§521 (f). Debtors must submit pay advices for review to verify the veracity of the debtor’s stated 
income. The submission of these documents should be sufficient to satisfy the documentation 
requirements imposed under HAMP. We encourage Treasury to require servicers to accept 
bankruptcy documentation in lieu of the documentation currently requested as part of a HAMP 
modification. 


Often such financial institutions retain an adequate interest in a mortgage to facilitate voluntary' mortgage 
modifications witliout tlie institutional impediments tliat asset-baeked security' pools and their serv'icers face. 

” The trustees are concerned over tlie limitations that the legistation would place upon tire percentage fee tlrat 
trustees would be penuilled to assess in a case when they are administering a modified morlgage under die proposal. 
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Prompt Response Required or Defer to the Court 

For Chapter 13 debtors seeking to propose a restructure of their debts, it is essential that 
HAMP requests be dealt with promptly and efficiently. If a mortgage servicer fails to respond to 
a HAMP request, it only makes sense to permit the HAMP analysis to be done by the court to 
determine whether a Chapter 13 debtor is eligible for the HAMP modification. If a debtor 
appears to be eligible for a HAMP modification at the onset of a Chapter 13 bankruptcy case, the 
mortgage servicer should be required to demonstrate that it is not in the best interest of the 
mortgage holder to permit the HAMP-style modification requested by a debtor. 

Permit Courts to Apply the HAMP Tests 

Although this Committee endorsed the concept of broad judicial modification of home 
mortgages in a Chapter 13 bankruptcy plan in H.R. 200, the Senate rejected such a modification. 
Despite this rejection by the Senate, this Committee should revisit this issue and confer authority 
to a judicial officer - the bankruptcy judge — to impose HAMP-style modifications by (1) 
capitalizing late fees, advances, escrow shortages, etc., (2) adjusting the interest rate in .125 
increments; (3) re-amortizing the obligation up to 40 years, and/or (4) capitalizing the unpaid 
principal over the remaining life of the loan. While this does limit the effect of judicial 
modifications of home mortgages, it can encourage prompt and effective mortgage modifications 
for debtors in bankruptcy. 

Encourage the Debtors’ Attorneys to Become More Active in the Process 

The efforts of the Department of the Treasury and the HAMP program have been focused 
on compensating servicers for their consideration and work involved in working through a 
HAMP modification. Similarly, the Department of Treasury ought to encourage debtors' 

Tliis is the essence of the Net Present Value (NPV) test of HAMP. Where a court detennines that a HAMP 
modification should be imposed, a mortgage lender sliould be required to demonstrate diat die NPV test precludes a 
modillcalioii. 
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attorneys and borrowers’ representatives to become more active in submitting the documentation 
necessary to obtain a HAMP modification, particularly where a borrower is in a Chapter 13 
bankruptcy and the information is already in the possession of a debtor’s attorney. This 
Committee should make clear that compensating a debtor’s attorney, not with taxpayer funds, 
but with funds from the estate created in a Chapter 13 case, is appropriate for an attorney 
pursuing a modification pursuant to the relatively complex requirements of a HAMP 
modification. 

Bring Chapter Thirteen Trustees into the System 

The Department of the Treasury has made a commendable effort to bring Chapter 13 
trustees into this process to work with servicers and government officials in encouraging HAMP 
program implementation in the bankruptcy system. This should continue to be encouraged and 
Treasury should provide full infonnation to Chapter 13 tmstees through the Executive Office of 
the United States Trustee, educating trustees and their staffs in order to assist debtors and their 
attorneys in making HAMP modification requests. 

The NACTT members are willing to assist the Department of the Treasury in reaching 
out to individual trustees, debtor’s attorneys, borrower’s advocates, and servicers, as they work 
through an ongoing effort to make HAMP modifications, whether voluntarily accepted as under 
the current program, or, through legislative change, imposed on lenders through a judicial 
process, such that participation can be meaningful and effective. 

NACTT members strongly support this Committee’s original proposal that home 
mortgages be modified through a fair, open and tested judicial process. We believe that the 
system within which we work is well equipped to promptly effectuate mortgage modifications 
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The Trustee members of the NACTT stand willing to provide the structure and the support to the 
bankruptcy community to insure that modifications are meaningful and effective- 
The NACTT stands ready to answer any questions you may have. 
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Mr. Cohen. Thank you, Mr. Hildebrand. You have shown that 
you are as knowledgeable about preserving the use of and preser- 
vation of real assets as you are liquid assets. 

Mr. Hildebrand. Thank you, Mr. Chairman. 

Mr. Cohen. We now begin questioning. And I recognize myself 
for 5 minutes for questioning. 
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Ms. Schwartz, you are put in the somewhat difficult position of 
being the only person here that attempts to defend the HAMP pro- 
gram. Professor Levitin says it is a failure. Judge Golant appar- 
ently says something similar, and so does Mr. Hildebrand. They all 
have suggestions, like the cramdown provision. Tell me the things 
that they have said that you agree with. 

Ms. Schwartz. Thank you for the question. 

Listen, I think we all get frustrated that we can’t see all of this 
wrapped up with a bow and finish every month at a greater num- 
ber. But the truth is there are a lot of people paying $500 or $600 
less on a mortgage. In fact, 728,000 people. 

I think what the government has done through HAMP has put 
some uniformity into the program that there has not been across 
the market. I have been involved for 2 years, as you know, on this. 
So that is a good thing. Pull-through will be a good thing. Working 
with third parties will be a good thing. Time is of the essence. We 
all know that. There are 3.5 million people 60 days late on their 
mortgage. 

That said, what I agree with is that we should work on loans 
that are already in bankruptcy and figure out a way to help those 
people get modifications. That is something we are already working 
on with some of my colleagues at the table here with Treasury. 

Another issue is not one loan should go to foreclosure that hasn’t 
been reviewed for a HAMP mod or another mod. Because, let me 
assure you all, the loans that fail HAMP will get other mods, and 
they do, as do many other 

Mr. Cohen. Let me interrupt you slightly, because I know you 
have many other areas to go to that you want to agree with these 
folks. 

Judge, you are shaking your head. Tell me why. 

Ms. Golant. They are not getting reviewed. I only see people 
when they have tried their hearts out and have not gotten re- 
viewed. They haven’t gotten any answer. And while they are still 
waiting for an answer, the process server shows up with a fore- 
closure complaint. Then they come to me. So I know they are not 
getting reviewed. 

Mr. Cohen. Ms. Schwartz. 

Ms. Schwartz. Yes. So a requirement and a legal contract with 
the United States Government for everyone who has signed up for 
it is this loan will be reviewed for eligibility on a HAMP modifica- 
tion, and many others. 

The foreclosure — rate of foreclosures has gone down, the fore- 
closure sales, and there is this cue of people in waiting for sales 
while they are being reviewed for eligibility. And they haven’t all 
been timely reviewed, we all know that because we are seeing the 
numbers, but that is the process that has been prescribed, and it 
is the process within these organizations to do so. And maybe it is 
the lack of communication that is half of this. 

Mr. Cohen. Professor Golant, let me ask you this. The question 
on the cramdown, as the other side says, this will dry up the mar- 
ket and raise credit rates and all these things and make it more 
difficult for people to get mortgages if we do this. We allow family 
farms to have their conditions modified, homes modified, vacation 
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homes, yachts. Have you seen this in financing for yachts and vaca- 
tion homes? 

Ms. Golant. No, Mr. Chairman. And in fact, the bill as I under- 
stand it is only for existing mortgages anyway. So it couldn’t pos- 
sibly affect new finance. 

Mr. Cohen. Anybody else seeing a big problem in this country 
with financing yachts? 

Mr. Hildebrand. I serve as the Chapter 12 trustee in the middle 
district and have done that for 20 years. And in the context of 
farmers, they are allowed to do this. They are allowed to restruc- 
ture their home mortgages or farm mortgages over the period of 
time longer than the 5-year term of the plan, and they have 
worked, and it has not caused farm credit to disappear. 

Mr. Cohen. Professor Levitin, you say it is a failure. Is there any 
way to cure HAMP. 

Mr. Levitin. Well, it depends on what you want HAMP to do. If 
you want HAMP to have a macroeconomic impact, I don’t think 
there is any way to fix it. 

That said, it doesn’t mean we should toss HAMP out. HAMP 
does help people. I mean, to the extent we can help any person who 
is in foreclosure, we should try to do it. And HAMP is helping some 
people, but it is just not ever going to produce the volume we need 
to keep up with foreclosures. 

Mr. Cohen. Does anybody know what percentage of people it is 
helping? Is it like 4 percent? 

Ms. Schwartz, do you have any idea? 

Ms. Schwartz. Well, I think we don’t know that answer yet, be- 
cause they are all in process, 60, 90, 120 days under the grace pe- 
riod of getting their final docs in. So that measurement is difficult 
to assess. 

Mr. Jordan. Mr. Chairman? 

Mr. Cohen. Yes? 

Mr. Jordan. Just in response to the question, we had a hearing 
in Cleveland this Monday with Mr. Kucinich on the Domestic Pol- 
icy Subcommittee of OCR. Testimony from Ms. Caldwell from 
Treasury was 650,000 are in some type of preliminary modification 
trial phase. 

But, to date, my numbers that we got, confirmed by Ms. 
Caldwell, were 1,711 families in the HAMP program. That is all 
that have had their loans modified. 

Mr. Cohen. 1,711 out of 65,000? 

Mr. Jordan. 650,000 are in the trial phase. 1,711 families have 
had their loans actually modified; that is it — permanent modifica- 
tion. It is that bad. 

Mr. Cohen. Thank you, Mr. Jordan. 

Ms. Schwartz? 

Ms. Schwartz. I just actually had the number from the Treasury 
report that there are 31,000 permanent modifications. And, remem- 
ber, you have to be 90-days current with full documentation to get 
permanent. There are a substantial number of people current on 
their payments but have not documented, just to keep the distinc- 
tion. 

Mr. Cohen. Before I yield to the Ranking Member of the minor- 
ity, Judge, do you have a response? 
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Ms. Golant. I do, your honor — I am sorry, Mr. Chairman — be- 
cause — 

Mr. Cohen. No, “your honor” works. I like that. 

Ms. Golant. Yes, your honor. I try to get people even to he al- 
lowed to apply for HAMP, because, despite the participation agree- 
ments, many servicers will not even allow it. So I have people that 
have also made their 3-month payments and they are still not get- 
ting permanent mods. 

But I am talking about people that can’t even get in the door. 
I don’t know why, but it is not that I am not trying. And when I 
try, I get resistance. I don’t get a package, “Here, send it in, and 
we will consider it.” I get a hearing in front of a judge, because 
they won’t agree. 

Mr. Cohen. Thank you. 

I now yield to the Ranking Member from Arizona, Mr. Franks. 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Chairman, let me just, if I could, begin by trying to clarify 
a couple of things. 

Related to the comparison on the Chapter 12 , the family farm 
comparison, there were only 314 of those last year. So it is, kind 
of, not a really very good comparison. 

And I also wanted to just — because I understand that there is a 
partisan disagreement over how this challenge came into existence. 
But there are a lot of statements on the other side of the aisle that 
says that rebundling and all of these things that were done with 
the derivatives were the problem. 

But I just want to remind everyone, if the loans that were the 
fundamental matrix of those instruments, if the loans that made 
up those financial instruments had performed as one would have 
expected them normally to do so, none of this would have hap- 
pened. All of the derivatives would have been fine. I am not sug- 
gesting it was a perfect system, but I am saying that the problem, 
the thing that caused this problem was that bad loans were made. 

And, certainly, the CRA put a great deal of pressure on banks 
to make bad loans. And banks, due to their own fault or due to the 
pressure that was in the system, kind of did away with the three 
main legs that hold up loans. One of those is income, one of those 
is credit history, and, of course, one of those is the collateral, how 
much money they put into the loan in the first place. And when 
you take those three things out, as a lot of that happened, that is 
what catalyzed this problem. 

And we should be, as a Congress, looking very hard on ways to 
prevent that again and at least to face that squarely. And I don’t 
really think it is a partisan issue, and, unfortunately, it has be- 
come that. But I don’t know what else we can do with that. 

Ms. Schwartz, I have been very obviously impressed with your 
testimony today. You note that there have been 680,000 trial modi- 
fications under HAMP. What does it take to convert a trial modi- 
fication to a permanent modification? And what are the main im- 
pediments to making those conversions? 

Ms. Schwartz. Well, I could just name a few. I think because 
there are taxpayer dollars involved with these modifications, what 
you have seen in the past is maybe less rigorous dotting of the “i” 
and crossing of the “t” before you would grant a permanent modi- 
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fication. It would be performance on pay history that gets them 
there, you know, some documentation like a hardship, maybe a pay 
stub, et cetera. 

This is more prescriptive. In fact, if you need a W-2 and tax re- 
turns and a 4506(t) and the hardship letter and the other docu- 
mentation, if it is going back and forth with servicers, counselors, 
and the borrower 10 times on the same mortgage, it is very dif- 
ficult to be efficient and effective. 

And with any government program, you are at risk of making a 
mistake, and no one wants total make a mistake if they put them 
into a mod. A lot of process and friction is in the system, under- 
standably. These are taxpayer dollars. 

So that is the biggest difference, is documentation, streamlining, 
and trying to contact with the borrower that don’t return calls, and 
maybe 120 days later you start getting into the process. There are 
just all kinds of issues. 

Mr. Franks. Is there any way to eliminate some of these impedi- 
ments without putting the program in the same kind of challenges 
that got us here? 

Ms. Schwartz. Yes, sir. I mean, we do have some recommenda- 
tions, and to the government, that we think there are ways to im- 
prove it. I don’t know that you are going to get the pull-through 
that everyone wants and expects for a program like this. And, 
again, unemployment is one the biggest drivers. Lack of income 
means you cannot modify a loan. 

Mr. Franks. I guess that is my question. How is unemployment 
affecting mortgage-modification efforts? And isn’t it, or is it, the 
single greatest impediment to these modifications? 

Ms. Schwartz. I think it is one of the biggest ones, in that we 
are all in such a changing landscape that what was true 120 days 
before when you start the trial modification, a loss of income of one 
spouse, maybe overtime being cut changes the dynamics. And when 
the income documentation gets documented, it is different than 
what it was 90 days ago. 

And so this changing landscape, it is difficult to keep the process 
in place. And it is a threat, I think, to all of the good work going 
on with all parties, whether it is counselors, lawyers, and servicers. 
This changing landscape is clearly the issue. 

Mr. Franks. Mr. Chairman, I guess, with that, I will just suggest 
that one thing that we should b^e able to get together on on both 
sides of this aisle here is to recognize the importance of jobs and 
productivity to solving these problems. It is the only way home. 

And it is astonishing how a lot of the economists can talk in big 
words, but, fundamentally, the economy is about productivity, and 
that is measured in large part by jobs. And I hope that we can get 
together and face that. I don’t know if either side has the answer 
on how to fix it, but we should agree that that is a huge, huge 
issue. 

And I yield back. 

Mr. Cohen. Thank you, sir. 

I would now like to recognize Mr. Delahunt. Would you like to 
ask questions? Mr. Conyers passes, I believe. 

Mr. Conyers? 

Mr. Conyers. No, I don’t pass. 
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Mr. Cohen. You don’t pass. You pass everything; you pass with 
honors. 

You are recognized, Mr. Conyers. 

Mr. Conyers. You can’t Chair two Suhcommittees at the same 
time. 

Let’s see what we are talking about here. This is, I won’t say a 
funny kind of hearing, but we have two witnesses that say every- 
thing is going along about as well as it can and two that are clearly 
dissatisfied. 

Now, my investigator tells me that the HOPE coalition is made 
up of community counselors, bankers, and mortgage company offi- 
cials. True? 

Ms. Schwartz. Yes, and investors and Freddie Mac and all the 
nonprofit, HUD-approved counseling agencies, that is correct. 

Mr. Conyers. How many bankers? 

Ms. Schwartz. Well, we have about 34 different servicing insti- 
tutions. Many of the top banks are members of HOPE NOW. 

Mr. Conyers. They are the ones that created the problem. 

Ms. Schwartz. You know what, sir? They are the ones who need 
to get you out of this. You need to work with us 

Mr. Conyers. Oh. Because they got us into this. 

Ms. Schwartz. They are the ones in charge of executing modi- 
fications and helping borrowers through loss mitigation. And to not 
have them work through this to help get out of it would be a mis- 
take. 

Mr. Conyers. How many are there? 

Ms. Schwartz. Pardon me? 

Mr. Conyers. How many bankers are there, just roughly? 

Ms. Schwartz. I just don’t know the breakout of who is — let me 
think. Maybe it is 18 out of 33 or something. I have to relook at 
that. 

Mr. Conyers. Well, look at it, and we want to put it in the 
record. 

Ms. Schwartz. Sure. Sure. 

Mr. Conyers. What about mortgage company people? 

Ms. Schwartz. So all of these institutions 

Mr. Conyers. All of them are? Most of them are? 

Ms. Schwartz. Well, I mean, we have the resources of people to 
work with us on all the Committees and help go to the outreach 
events and send teams of people to meet with borrowers. So there 
are all, kind of, walks of life within these companies. 

Mr. Conyers. Yeah, how many? 

Ms. Schwartz. Thousands, probably, working to help. I don’t un- 
derstand the question perhaps. I apologize. 

Mr. Conyers. That is all right. Well, that is a great acronym, 
HOPE. Reverend Jesse Jackson, “Keep hope alive.” 

How many people have you helped? 

Ms. Schwartz. This year alone, the records on 40 million loans, 
which is the majority of the market share, indicates that 2.6 mil- 
lion people have had either modifications or repayment plans, in 
addition to the 700,000 government trial plans. 3.4 million people, 
while 700,000 went to actual foreclosure sale. Four times higher. 

Mr. Conyers. What am I missing in this question, counsel? 
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What is the basis for saying — ^you are saying millions were saved. 
How can you identify who was prevented from foreclosure? The 
numbers you reveal are staggering and raise some questions. 

Ms. Schwartz. Well, those are actually records we get on the 
data of people that are in repayment plans or actual modification, 
which is a structural change in a contract, and we have the govern- 
ment actual modification trials. And then foreclosure sales are 
records, and so we know how many go to actual sale. 

And there are a lot of people in between. There are millions of 
people whole need help, and we know that. So I am acknowledging 
that. What I am trying to share with you is data that is very strong 
data around this issue. 

Mr. Conyers. Professor, help me out here. 

Mr. Levitin. Sure, Mr. Chairman. 

First, it is important to distinguish between the private modifica- 
tions counted by HOPE NOW and private modifications and repay- 
ment plans that are included in Ms. Schwartz’s statistics and 
HAMP modifications. There have been, as Ms. Schwartz notes, sev- 
eral million repayment plans and private modifications. There are 
a couple of important things to note about those. 

First, we don’t know what the terms of any of those are. And the 
terms actually matter. A repayment plan can be a very helpful 
thing or it can be a useless thing, depending on its terms. So just 
looking at an absolute number doesn’t really tell us that much. 

Secondly, there is some element of double-counting in the repay- 
ment plans and modifications. Because often a borrower gets in a 
repayment plan and fails in the repayment plan and then gets a 
modification and maybe fails in that modification and gets another 
modification. And we don’t know how long, you know — how this 
string of events goes. 

But just looking at, sort of, the cumulative numbers from HOPE 
NOW compared with foreclosures is not the most meaningful com- 
parison. Certainly, HOPE NOW and its members are trying to do 
various mitigation actions. How effective those are is another ques- 
tion entirely. 

Mr. Conyers. Well, you know, this isn’t working out so well, 
Mrs. Schwartz. What is the problem here? What is the difference 
between what I asked you and what Professor Levitin responds? 
Does he understand this program fully? 

Ms. Schwartz. He does. We have talked several times. 

And I think what is important here, sir, is — I know you are right, 
in that if 30 percent or 40 percent go back in default and you try 
another modification — for instance, maybe the HAMP modifica- 
tion — ^you know, that is another bite at the apple before you go to 
foreclosure. 

And what I would say with my numbers that are accurate is we 
count every foreclosure, so they would flow through our pipelines 
and show you what has happened. And, clearly, millions of people 
are not in the final stage of foreclosure over the efforts. That is 
clear. Two out of three don’t go to foreclosure. And that is historic 
in the last year, through these efforts. It used to be one out of two 
go to foreclosure. 

That said, more work needs to be done, I totally agree. But I 
would say that every loan should be reviewed for a workout alter- 
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native. And that is the prescriptive legal agreement of what HAMP 
is. And after they have been exhausted, they go to foreclosure sale. 
And, you know, I would like to think that that is exactly what is 
happening, but I don’t know every answer on this one. 

Mr. Conyers. Well, you say the mortgage bankers and the mort- 
gage people are the ones that can help us get out of it. Who is it 
that helped us get into it? 

Ms. Schwartz. Well, I think there are a lot of parties to all these 
transactions. We all know that. 

Mr. Conyers. Yeah. But I am talking about these two groups. 

Ms. Schwartz. We have counselors 

Mr. Conyers. Don’t you want to blame the subprime mortgage 
thing as triggering this off? 

Ms. Schwartz. You know what? Those have stabilized. We are 
into the prime — two to three times higher foreclosures on prime 
mortgages. 

Mr. Conyers. Yeah, but I am talking about what started it. You 
shake your head. That means yes? 

Ms. Schwartz. Yes, I think it started in the product of high-risk 
layering and subprime, and it has migrated to a different issue. 
Negative equity is now a big issue that hasn’t been discussed. That 
is another haunting issue, as is unemployment. So the nature of 
making a modification has changed. 

Mr. Conyers. But the bankers and the mortgage people are the 
ones that gave out the subprime mortgages. 

Ms. Schwartz. I am working with the loan servicers, sir, whose 
job is to 

Mr. Conyers. I am not talking about that one guy. I am talking 
about the industry people. These are the guys that got us into this. 
Now, most people recognize and acknowledge that. This is a couple 
of years old now. So why are we going back and forth and modi- 
fying all of this? 

I am going to have, Ms. Schwartz, some additional questions for 
you to submit for the record because of the 5 minutes. And the 
Chairman has been generous. We need to go into this a little deep- 
er. 

And I thank the gentleman. 

Mr. Delahunt. [Presiding.] Yeah, and I thank the Chairman of 
the full Committee. 

We have a series of votes. Let me inquire of the panel. I think 
this is an important hearing. It is my understanding that we are 
looking at probably a 45-minute recess. If you are willing to come 
back, I don’t want to encroach on your time, but I think this is an 
important hearing. It might only be one or two of us that come 
back, but I think hearing from you at this point with the kind of 
questions that are being posed by the Chairman of the full Com- 
mittee, Mr. Conyers, is important. 

If it is a significant inconvenience, individuals, obviously the 
Chair, would not be in any way offended if you didn’t return. But 
it would be great to hear from you, because I think you all have 
so much to contribute. 

Can I have a show of hands if there is a genuine willingness to 
return around quarter of 2:00? 

Then that is what we will do. 
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Mr. Scott. Mr. Chairman? 

Mr. Delahunt. Yes, Mr. Scott? 

Mr. Scott. Could I be recognized? I just have a couple of ques- 
tions that I would like to ask before we go. 

Mr. Delahunt. Of course. And what we will do, we will end up 
and give the remaining time, as much as he needs, to Mr. Scott. 
He won’t return, but I promise I will. And I know the Chairman 
of the Committee, Mr. Cohen, he will be here, because he, too, is 
a Kentucky colonel. 

And, with that, I will yield to the gentleman from Virginia. 

Mr. Scott. Thank you, Mr. Chairman. 

I wanted to ask Mr. Hildebrand, in a normal bankruptcy, if you 
have a yacht and it is upside-down and you owe more than the 
value of the yacht, what happens? 

Mr. Hildebrand. The implication in the question is, can bank- 
ruptcy judges, can a bankruptcy plan structure and recognize the 
economic reality that you mentioned in your opening remarks, that 
the collateral is the extent of the secured claim, whether it is a 
yacht or a piece of business equipment or whether it is an airplane 
for United Airlines or whether it is the plants for General Motors? 

Bankruptcy judges are entrusted with the ability to make these 
valuations, determine them for everything except the home mort- 
gage. 

Mr. Scott. Okay. Now, on the yacht, you could reaffirm the debt, 
but you would only have to reaffirm the debt up to the value of the 
yacht, is that right? 

Mr. Hildebrand. If I could distinguish, reaffirmation would re- 
quire a voluntary consent on both sides, pretty much like an agree- 
ment. On a plan, like a Chapter 11 plan. Chapter 12 plan, or Chap- 
ter 13 plan, it is the value you provide. And as long as the court 
determines that the value is fair and that it is a fair market value 
for whatever the collateral is, that is the extent of your secured 
claim that you must pay. 

Mr. Scott. Okay. Now, if the debtor wants to reaffirm, does he 
need permission from the creditor? 

Mr. Hildebrand. For a reaffirmation in a Chapter 7, yes, sir. 

Mr. Scott. What about a 13? 

Mr. Hildebrand. In a 13, no. That would be part of the plan 
process in the restructuring. 

Mr. Scott. Okay. So, in a 13, the debtor can say, “I want to reaf- 
firm,” and the debt he has to reaffirm is the value of the yacht at 
that time? 

Mr. Hildebrand. The plan he proposes is whatever the value of 
the yacht is 

Mr. Scott. Right. And that is probably a better deal for the cred- 
itor, because it is not a distress sale minus expenses. 

Mr. Hildebrand. And as we have the amendments from 2005, 
it recognizes that the value we are giving this is not distressed 
value, wholesale value, auction value; it is retail value. 

Mr. Scott. Okay. Now, the reason that a person would reaffirm 
at a higher rate on a home is essentially not because a creditor 
would get any more in a liquidation, they would actually get less, 
but because he is over a barrel if he doesn’t reaffirm, he is home- 
less. Is that right? 
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Mr. Hildebrand. To the extent a borrower agrees to pay more 
than the economic dictates, the answer would be yes. 

Mr. Scott. Okay. Now, to take advantage of a debtor in that 
case, is that fair? 

Mr. Hildebrand. I am not sure I am the one to answer what is 
fair and not fair. 

Mr. Scott. Making them reaffirm to higher economic value than 
the creditor would be entitled to on liquidation because, if he 
doesn’t reaffirm, he is over a barrel. Either he reaffirms at the 
higher rate or he is homeless. 

Mr. Hildebrand. Traditionally, bankruptcy law has been created 
to be fair to the most people involved. And, in the context of put- 
ting one creditor entity, or any entity, having more clout, if you 
will, more ability to hold somebody over a barrel, that works to the 
detriment not simply of the borrower or the debtor, but all the 
other creditors in the case. 

Mr. Scott. I think I hear you saying that is not fair, which we 
would agree with. 

Mr. Hildebrand. I wouldn’t disagree with that. 

Mr. Scott. Mr. Chairman, I would ask all of the witnesses, be- 
cause we don’t have time for a coherent answer, on accounting in- 
centives and disincentives, whether or not the generally accepted — 
what is it, GATT? — generally accepted accounting practices give a 
disincentive to modifications or incentives to modifications. 

I understand there may be some realization problems that may 
affect the balance sheet and earnings that would give people a dis- 
incentive to modify. And if any of the witnesses can comment on 
that briefly or in writing, I would appreciate it. 

Mr. Levitin. Mr. Scott, I do not speak as an expert on accounting 
principals, but I can say this: Accounting principals are a disincen- 
tive for doing modifications that involve principal writedowns. Be- 
cause when you write down principal, that immediately appears — 
that has a loss realization event on a balance sheet. Whereas if you 
lower interest rates, that does not affect how the loan appears on 
a balance sheet, even if they would have the same effect 

Mr. Scott. And all of that is artificial, because the fact that you 
modified doesn’t put you in any better position, because you are 
about to lose even more if you let the thing go into foreclosure. 

Mr. Levitin. That is correct. 

Mr. Delahunt. I have been notified by staff that, rather than 40 
minutes, it is closer to an hour and 15. Now, you know, I am sure 
that some of us are more than willing to come back around 2:15. 
If that presents a problem and you can’t make it, that is fine. I just 
think your testimony is that important, I will show up and we will 
have a conversation. 

And if anyone here is significantly inconvenienced or has any- 
thing else to do, like Christmas shopping or whatever, we under- 
stand. We don’t want to impose. But I think maybe Mr. Coble and 
maybe myself and I know the Chair of the Subcommittee will also 
return. 

So, why don’t we plan on seeing each other around 2:15, 2:20? 
There is a great cafeteria here. 

And we are in recess. 

[Recess.] 
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Mr. Delahunt. We are back in session. 

Let me extend my gratitude to this panel. Not only have you all 
made a contribution to the discourse, but you have established the 
fact that you have patience and can endure, which means that you 
would make fine Members of Congress, particularly in the Sen- 
ate — or in the House, waiting for the Senate to do something. 

And I think we are going to be joined shortly by the Chair of the 
Subcommittee, Mr. Cohen, but let me proceed. And let me pose a 
hypothesis. I see clear problems in terms of utilizing voluntary 
modifications. I think it has been articulated by at least three of 
our panelists. Clearly, any particular program, no matter how well- 
intentioned, would have to be revamped, take into account all of 
what I believe to be obvious impediments to success. That requires 
a sustained effort and much consultation among the parties. 

I read something recently in the media about how the Treasury 
Department was going to shame those banks who were not or did 
not appear to be cooperating, in terms of helping to resolve this 
problem. I just don’t think that works. 

And it is not just bankers. I don’t want to particularly castigate 
anyone. I think it is just that there are different viewpoints, dif- 
ferent obligations. Banks, other corporations, have a primary obli- 
gation to shareholders. There are obviously self-interests. Self-in- 
terest is not limited to lenders. It is not limited to politicians. It 
is not limited to professors or CEOs of nonprofits. It is what human 
nature is all about. But there needs to be a balance. 

Now, in terms of the voluntary programs, does this make sense: 
If there were — and this is the hypothesis — if there were authority 
conferred on the bankruptcy courts to reduce principal, in your in- 
dividual judgments, would we find lenders moving more quickly to 
voluntary programs? 

Since you are shaking your head, Ms. Golant, let me begin ask- 
ing you, am I anywhere in the ballpark? Would it provide leverage? 

Ms. Golant. Absolutely. Absolutely. And that is one of the huge 
issues now. And that is why when I get the plaintiff, the bank, in 
a jam in the foreclosure case, that for the first time gives the bor- 
rower leverage, then we get somewhere. 

Right now, other than in that very limited context, borrowers 
have no leverage. So, yes, the possibility of a judicial modification 
or of a Chapter 13 would certainly provide leverage. 

Mr. Delahunt. See, that is what my instinct tells me, and that, 
you know, programs like HAMP — and, you know, I appreciate the 
fact that there is substantial counseling going on through these 
programs. I think that is a positive. But I don’t think it gets us to 
the point where we are dealing with the issue. 

I think what we are doing by going the voluntary route is delay- 
ing — delaying the ultimate resolution. And we are just extending 
the pain and suffering and possibly and potentially exacerbating 
into a full-scale crisis that, at some point in time, could really do 
permanent and serious damage to not just real estate but to our 
overall economy. 

Mr. Hildebrand? 

Mr. Hildebrand. Mr. Chairman, I administer about 600 new 
Chapter 13 cases every month. And in each one of those cases, 
there is issues that deal with the valuation of collateral or the in- 
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terest rate that is an appropriate interest rate, how much debtors 
have to pay back. And what we have seen is that only one or two 
or three maybe a month have actually litigated, because in the 
backstop or the backdrop of the fact that there is a judicial remedy, 
a judicial response, negotiations take place. 

So, as I said in my original testimony, bankruptcy creates a plat- 
form upon which there is negotiation, where parties can act in 
their own economic self-interest. 

So I totally agree with your hypothetical. And it is accurate that, 
whether it is a modification of the principal amount or whether it 
is a judicial backstop to the HAMP program, where if HAMP is si- 
lent or there is no response or the HAMP is somehow mysteriously 
denied, there is some judicial response to review it, to see exactly 
what is going on. 

And, in that context, which is not the same as the 1106 response, 
it is something different, which is should there be a judicial back- 
stop, which is the purview of this Committee, and it would be ap- 
propriate. 

Mr. Delahunt. Would the two of you agree that it would make 
Ms. Schwartz’s program significantly more effective? 

Mr. Hildebrand. No question. 

Ms. Golant. Yes. 

Mr. Delahunt. And we would see data that, in a relatively short 
period of time, would reflect? 

Mr. Hildebrand. There is no question that, if a modification was 
requested and there is silence, then — and there is a backstop to 
that, whether it is a judicial review, then there would be a heavy 
incentive to participate in the HOPE program or the HAMP pro- 
gram by the servicers and by the investors. They will exercise that 
right, and it will facilitate a resolution to the process. 

Ms. Golant. And, in addition, Mr. Chairman, at this point, with 
the voluntary programs, there is no two-way dialogue, there is no 
balance of power. 

And that is why, when these voluntary modifications are pro- 
posed, many times borrowers will accept them even though they 
know they can’t pay them, because it is better than nothing, in 
their view. And there is no opportunity to negotiate at all, so it is 
take it or leave it. And they figure, well, we better take it or else 
we will lose our house. 

If there was a way to discuss and to have recourse to a judicial 
process, if need be, it would make a huge difference. 

Mr. Delahunt. Well, Ms. Schwartz, you are next. 

Ms. Schwartz. My pleasure. 

Mr. Delahunt. And we have plenty of time. 

Ms. Schwartz. Well, let me first 

Mr. Delahunt. So this is going to be much more of a conversa- 
tion than is usually the case in a formal congressional hearing be- 
cause of the fact that I now have the gavel. And I Chair the Europe 
Subcommittee on Foreign Affairs, and I describe it as “the Com- 
mittee with no rules,” b^ecause I think it is much more important 
to be able to engage in a dialogue and fully flesh out these issues 
and see where there is agreement and see where there is con- 
sensus. 
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I think it is clear you know where I am coming from. But that 
does not, in any way, mean that I don’t appreciate the value of vol- 
untary programs, particularly counseling aspects. 

And, if you will, think of it in this way: Oftentimes, courts will 
refer matters for mediation, and those mediators oftentimes have 
demonstrable effect on serious problems, because it keeps the court 
calendars somewhat unclogged and it doesn’t, in any way, like I 
say, diminish the significance. It just creates a different role for 
voluntary modification programs. 

Ms. Schwartz? 

Ms. Schwartz. Well, thank you very much. 

You know, the way I think about it — and I really have spent 
time, frankly, with foreclosure attorneys, bankruptcy attorneys, all 
the nonprofit counselors, the bankers, the servicers. I feel like I 
have spent a lot of time on this. 

But I do need to reiterate: First, there is a requirement for banks 
who have signed up with the United States Treasury and have 
loans that are owned by Fannie Mae and Freddie Mac, it is a re- 
quirement, as their job, as servicers, to go to HAMP. 

If it does not comply, and they can still be NPV positive to their 
investor 

Mr. Delahunt. NPV means what now? 

Ms. Schwartz. Net present value test, which is the unfortunate 
cold calculation of either a foreclosure is preferred or a modification 
and workout. And we heard today that modifications are far better 
for investors than are foreclosures, certainly in this market. 

And so, whether they are redefaulting or not because of unem- 
ployment and other burdensome issues in the economy, those are 
requirements of the contracts they have in place with many parties 
and the United States Government. 

And the reason I say that is, when I hear “voluntary,” it makes 
me kind of crazy, because the agreements for people to look 
through loans are to work on an NPV test before and after to as- 
sess if they go to foreclosure. Those are the facts. 

Mr. Delahunt. We are going save you for cleanup. Professor 
Levitin. 

Ms. Schwartz. No, no. He will clean up. We are cleaning up off- 
line, too. But I don’t 

Mr. Delahunt. But let me interrupt, because, you know, I hear 
what you are saying, and I am sure that is true. But how many 
individuals who find themselves in foreclosure proceedings are 
aware of that contract? 

It is like, when you talk about the credit card contract, there is 
nobody in this room that has ever read their credit card contract. 
I mean, I think we are asking too much of people. 

And, you know, what agency is policing, monitoring the con- 
tracts? 

Ms. Schwartz. It is also the communication with the home- 
owner. So an honest conflict is there are State laws that govern the 
foreclosure process. Remember, I earlier said two-thirds of the peo- 
ple that start that process have not gone to foreclosure and they 
get worked out. But it is cumbersome that people are working on 
modifications and going down the route of foreclosure. That hap- 
pens a lot, because the State laws govern timelines, et cetera, on 
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foreclosure versus the workouts. Some of the workouts do not pass 
the testing — and the rigorous testing — that goes on. 

But I might also add, many people make 30 to 40 attempts to 
reach the homeowner — FedExes, calls, door-knockers — and don’t 
have any communication sometimes until after the foreclosure 
process. Again, those are pretty good facts on the grounds of what 
attempts have been made. But we should do better at measuring 
that to understand where the breakdown is for the borrowers who 
call in and 

Mr. Delahunt. I am not going to dispute that. I guess my posi- 
tion is, we don’t have time. 

Ms. Schwartz. I know. It is tough. 

Mr. Delahunt. Really, I don’t think the American public is 
aware nor Members of Congress are aware that, given the data 
that I see in terms of the increasing numbers of foreclosures, that 
time is of the essence here. 

If we continue to drag this out and attempt to perfect all of the 
pieces of the programs that, again, I am sure are worthy, we are 
going to find ourselves in a real serious, severe crisis. Because we 
don’t have anybody — we get together like this, and we have a con- 
versation, and, you know. Chairman Cohen and I are going to be 
on a plane going back to our respective districts, you will be going 
back to your offices, and everybody here will feel that it has been 
a good discussion. But we need action now. 

And I get ve^ frustrated because I understand the banks have 
their role, but, in the end, it is self-defeating, I think, for the lend- 
ers, as well. Because God forbid they have a total collapse on the 
real estate market, we are going to be back to where we were in 
September of 2008. I can see that as a real possibility. And there 
are no more bailouts coming from this Congress. That ain’t gonna 
happen. It is just not going to happen. 

Again, I am thinking of, you know, the authority to reduce prin- 
cipal as a mechanism to — when you have everybody’s feet to the 
fire, you have the servicer out there, and it is somebody else’s prob- 
lem, and it is the lender and the investor. And, you know, how do 
you find where the mortgage is, because it has been securitized and 
it is off in some, you know. Never Never Land anywhere. And you 
are making calls, and the robocall comes and you are afraid it is 
the creditor so you don’t pick up the phone. 

I mean, these are very real, human responses. And unless you 
get — and these trustees are good. We have a good bankruptcy sys- 
tem in this country. And I dare say, Mr. Hildebrand and his col- 
leagues are not out to punish people, including all the stakeholders. 
As he said in part of his statement, you know, we want to be fair. 
We understand that bankruptcy is incorporated into the Constitu- 
tion by the Founders to give people a chance, but at the same time 
there is a balance to ensure that the investor and the lender, you 
know, be treated fairly and equitably, as well. 

I just think that we have gone down a road that could very well 
bring us back even to a more dangerous and risky situation than 
what we were looking at better than a year ago. And here we are 
today with, you know — and I really wanted to come back, and I ap- 
preciate the four of you indulging me, because I want to get it on 
the record. Because, God forbid, but if I am correct and my in- 
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stincts are accurate, I want to be able to refer to this record and 
say, “I told you so. I told you so.” 

And all I hear is it is the CRA and Fannie Mae and Freddie Mac 
and all of this and that government is the problem. Well, you 
know, it might be a — I am not suggesting that government is the 
answer, but a bankruptcy court system that has evolved from our 
Constitution has proven to be a very effective instrument of helping 
people and, at the same time, being fair and equitable. 

That is my concern. I want your program to work. I really do. 
But I think you need a little bit of a hammer hanging out there. 

Ms. Schwartz. Two things. I just want to be very clear. HOPE 
NOW doesn’t, you know, really go on or off for what legislation 
should pass. We work with all the rules and the tools that are in 
the arsenal. So, today, HAMP is a dominant part of what we do. 
If it fails HAMP, we do other mods, et cetera. 

My personal background is a capital market background for the 
first 15 to 18 years of my career. And what I would just share is 
today we have a broken market still. And the mortgage-backed se- 
curity market and the trading market and the government is, for- 
tunately for all of us, investing in those. 

What I do know is, I don’t know what a bankruptcy on a first 
lien mortgage would mean to the markets, but our markets aren’t 
even acting yet in a functional way. There are no global investors. 
And, even in the United States, it is the government buying our 
assets. 

So I don’t know what bankruptcy would do. I just don’t have 
enough data to know that. I worry about that. 

Mr. Delahunt. Okay, but here is my guess. And I have listened 
to a lot of experts, and you know what I have discovered? Every- 
body is guessing. Okay? There really aren’t any experts. 

Ms. Schwartz. I worry that that could be an issue. 

Mr. Delahunt. But I think that the major concern I have is 
timeliness. Okay? And I don’t see leverage to create the dynamic 
necessary to resolve the problem. 

I am not an advocate, you know, to go into a situation with guns 
blazing and, you know, tear down the markets. I think you are cor- 
rect. I don’t see, right now, a rational market. And until it hits bot- 
tom — and that is, I think, why people are hesitant, because they 
don’t think it has hit bottom. 

And I think I agree with my Republican colleagues; it isn’t about 
subprime now, it is about unemployment. But, you know, there is 
this chicken and egg argument, too. If you go underwater, then you 
lose your house and people are holding back in terms of expendi- 
tures, you create more joblessness. You create this vicious cycle. 

And I don’t know. Again, I am not saying it is a panacea, you 
know, to cram down authority. But I am saying it is a significant — 
and it is not even a tool. I would like to think that the voluntary 
modification programs would work if you just had that sitting over 
on the side. 

Ms. Golant. It would help. 

Mr. Delahunt. Professor Levitin, am I making any sense to you? 

Mr. Levitin. Perfect sense. This is 

Mr. Delahunt. You must agree with me then. 
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Mr. Levitin. Of course. This is, should we approach this with a 
stick or a carrot or hoth? Treasury’s approach has heen to offer a 
carrot; taxpayer-funded incentives paid to servicers, to lenders, and 
in some cases to homeowners, to encourage HAMP modifications. 

A carrot is a good way of encouraging behavior. But when it is 
combined with a stick, it is likely to be much more effective. Take 
the carrot, and, if you don’t, out comes the stick. And bankruptcy 
would be the stick. 

There are a few things that Ms. Schwartz said that I want to 
comment on, not so much to disagree with her but just to expand 
on her comments. 

Ms. Schwartz rightly noted that servicers who sign up for 
HAMP — and it is largely voluntary, whether they sign up for 
HAMP — that servicers who sign up for HAMP are then under a 
contractual obligation. They have a contract with Fannie Mae, as 
Treasury’s agent, that they will operate under the terms of the pro- 
gram. 

It is worth noting, though, you know, what is the penalty for a 
servicer that fails to do this? Well, the only thing that is in that 
servicer participation agreement is regular contractual rights; that 
if Treasury thinks a servicer isn’t complying with the servicing con- 
tract, isn’t giving a proper review to a borrowers’ cases, then Treas- 
ury’s only real remedy is to take the servicer to court and sue 
them. And I think that is credibly unlikely. And, frankly, what 
would the damages be to Treasury? The servicer might even be 
saving Treasury money if the lender 

Mr. Delahunt. Is that accurate, Ms. Schwartz? 

Ms. Golant. Yes. 

Mr. Delahunt. Is that really the remedy? 

Ms. Schwartz. I haven’t read all the legal terms of the contract, 
but I know banks take seriously a contract with the United States. 

Mr. Delahunt. I am sure they do. And I am sure they don’t 
want that on their record. But I would know, if I am a banker and 
I want to keep my balance sheet looking well and be able to hold 
those assets so that, you know, when I have to report to stock- 
holders — and I know how the bureaucracy moves and how often I 
am going to get sued. I might take the risk of not disregarding my 
contractual obligations, but really not giving it my all either, if it 
didn’t suit my self-interest. 

I mean, again, I like to put these things in terms that I can un- 
derstand. And the government doesn’t have enough lawyers, you 
know, to bring those kind of suits. 

Go ahead. Professor. 

Mr. Levitin. I want to be clear that I am not alleging any actual 
bad faith. 

Mr. Delahunt. No, I understand. Nor am 1. 

Mr. Levitin. But this is a program with very limited oversight, 
and that is just the nature. If you are trying to modify tens of thou- 
sands of loans, that there is limited — without tremendous staffing, 
you can’t do serious oversight. And, in that space where you don’t 
have a lot of oversight and where servicers may have incentives not 
to do the modifications, it wouldn’t be surprising if we saw 
servicers dragging their feet. 
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Treasury is making incentive payments to servicers. It is far 
from clear, though, whether the incentive payments are enough to 
make this work. 

Mr. Delahunt. Well, see, that is my point, too. You know, I look 
at the numbers, it is $1,000. And I am the servicer; let’s say I am 
the guy on the phone. I don’t mean the servicer, the corporate enti- 
ty. But if I am the guy on the phone — and how is he getting paid? 
Is it a commission? 

Ms. Golant. Probably. 

Mr. Delahunt. What is my piece of the $1,000, or am I just a 
straight salary? Again, I know how it — and maybe I am wrong, but 
I just think of human nature. 

And when we talk about how we got here, I can remember talk- 
ing to mortgage brokers, and I say, why the subprime? And the an- 
swer was very simple. Well, the subprime because, you know, the 
salesman that was out there pitching the mortgage — ^because I saw 
these numbers, and I presume that you wouldn’t have any great 
disagreement, but 70 percent of those that took a subprime loan 
could have qualified for the traditional 30-year fixed rate, which 
they might have been able to sustain. 

I said, how did that happen? Because I am naive; I don’t really 
know. Well, because they got $13,000 commission for pushing the 
subprime rather than the $3,000 that they would have got for the 
traditional. And then you get loosey-goosey with the underwriting 
standards, and you get into — ^you know, it was the wild West. 

And that is why I take offense when I hear it is the Community 
Reinvestment Act that did this. That is baloney. That has no data 
at all to support it. It just doesn’t. But we hear it because we want 
it to be that way because government is bad. Government had 
nothing to do with that. It is human nature. And you have to, kind 
of, keep our demons from surfacing and hurt the community at 
large. That is my sense of government. 

I mean, I am a free-market guy. I am a capitalist. 

Yes, you are not recognized yet, because Mr. Levitin had his 
hand raised. 

Mr. Levitin. I will gladly cede to Mr. Cohen. 

Mr. Cohen. Thank you. And I appreciate that. Professor Levitin. 
Machiavelli a long time ago said, power is taken, not given. Chair- 
man Delahunt, example one. 

You know, this has been a good discussion. It is an excellent dis- 
cussion. The problem is, the House just voted down the cramdown 
provision as an amendment to the Wall Street bill we had. The 
Senate has never passed it. 

And the problem is, you know, you are right about government 
and the problems and there wasn’t regulation and all these things. 
But if we can’t get 218 votes — well, we get 218 in the House and 
we passed it once. But if the Senate can’t pass it, we have to have 
something else to help people. And that is the reality. 

And that is just the same thing as the public option. If there 
aren’t the votes for public option in the Senate, the House, as good 
as we can be and Florence Nightingale wanting to be, you got to 
do something else. 

And that is — ^you have got to deal with the Senate. We need a 
unicameral legislature, we really do, and it would be on this cam- 
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eral. But, you know, it’s a mess. How would you recommend we go 
about that. 

Mr. Delahunt. [Presiding.] Well, I would like to propose to the 
four of you, because the Chairman is correct. I was disappointed in 
the vote, but I 

Mr. Cohen. You rallied. 

Mr. Delahunt. I am sorry? 

Mr. Cohen. You rallied and came back to Chair the Committee. 

Mr. Delahunt. But I came back. And I am very disappointed. 
And I think it says something about our system, our political sys- 
tem and how, you know, how there are powerful interests that of- 
tentimes, I believe, don’t really understand their own interests in 
the long term. You know, they see it in a very short window. Got 
to keep those balance sheets there. We don’t want to do this. And 
I understand that, and I am not being critical of their self-interest, 
because that is their obligation. 

At the same time, in terms of their long-term benefit, it would 
be ideal to clean up this mess before the mess continues to exacer- 
bate and brings down those big banks one more time, because I 
don’t know how the Chairman feels, but I know that the bailout 
time is over. If they want the market to function in a way where 
there is no government support, intervention, regulation, they will 
discover it if there is another September of 2008; it will be a deba- 
cle, because there is no political will in the United States Congress 
that I can discern on either side of the aisle for any continued sup- 
port. 

If it gets bad again, let’s be clear, those that killed that legisla- 
tion today, killed that amendment, are the ones that are going to 
be responsible. And let them face the American people and say, 
well, we thought it, you know, we thought it was in the long-term 
best interest of the market. There is really no data anywhere that 
indicates that interest rates will rise. That is baloney. That is just 
the short-term view. I like to think that it is our responsibility here 
in the Congress to take a long-term view and try to understand 
what the best interest of our free-market economy is so that we 
have, at the end of the day, a functioning, functional capitalistic 
system. 

But my question is, how do we give Ms. Schwartz the leverage, 
if we can’t get the bill through so that the voluntary modification 
programs work, without going through all of the bureaucratic, you 
know, gyrations that we no longer have time for? You know, maybe 
we should lock the four of you in a room someplace and tell you 
to come up with some answers and come back so that we can sat- 
isfy those powerful interests on Wall Street so that we can save 
Wall Street from itself and save the American economy. 

Professor. 

Mr. Levitin. There are some steps that can be taken definitely 
to improve the HAMP program, and I think a few of those would 
be, firstly, greater transparency, both on the overall, sort of the 
macro level of the program; the data the Treasury has been releas- 
ing has not been particularly granular. It makes it hard for any 
kind of real outside analysis. But also, on the borrowers side, that 
the Treasury has not released publicly the details of its net present 
value calculation, that if I am a borrower and looking to get a 



98 


HAMP modification, I should be able to have, go to a Web site, 
plug in my data and see the net present value calculation and how 
it weighs out. There is a fear that if that is made public that would 
allow for the system to be gamed. 

Mr. Delahunt. Do you all, everybody feel that is a thoughtful 
suggestion? 

Ms. Schwartz, you are the minority witness here, so you have got 
to 

Ms. Schwartz. Okay. Well, I think more improvements can be 
done to the NPV test, and I believe there is going to be a trans- 
parent test put out in the new year. So I think more can be done 
there. I can’t speak to whether it is consumer facing, or there is 
a double check that no one was out of, no one did anything wrong. 

Mr. Delahunt. How do we give you, let me start with you, Ms. 
Schwartz. How do we give you real clout? 

Ms. Schwartz. Well, I don’t know, but I 

Mr. Levitin. I will make a suggestion. 

Mr. Delahunt. Okay. 

Mr. Levitin. Treasury needs a club to go with the carrot. And 
if bankruptcy isn’t to be that club, then some sort of very concrete, 
monetary penalty to be imposed on servicers for violations of the 
terms of the HAMP servicer participation agreement. 

Mr. Delahunt. But can they really enforce it? Do they have the 
compliance team that can enforce it? 

Ms. Golant. Even as it currently stands, Mr. Chairman, there 
are — ^borrowers, do not have the ability as the intended third party 
beneficiaries of these contracts, to come into court, they would be 
willing to, and enforce for Treasury. 

But, several times, it has been attempted. In fact, there is a new 
class action that has just been filed in the last few weeks where 
that is exactly what borrowers are trying to do. But the courts 
don’t understand why borrowers can stand in the shoes of Treas- 
ury. So so far that has not been available. But because, without 
some sort of balance of power, there is just no way to get the 
wheels turning. That is what is missing is enforceability, account- 
ability and leverage. 

Mr. Delahunt. Ms. Schwartz, let me ask you outright, what do 
you think about the cramdown issue? 

Ms. Schwartz. You know, I am not going to say. 

Mr. Delahunt. You are not going to venture an opinion. 

Ms. Schwartz. I mean, I will tell you, I have empathy for all 
sides of this. You know I do. I would work around the clock to stop 
foreclosure. 

Mr. Delahunt. And let me say that I really respect and appre- 
ciate what you are doing. 

Ms. Schwartz. You know, the uncertainty is concerning that 
someone from my background, and I see a broken market, and I 
just worry that that just keeps it broken for longer. 

I think our job is a couple of things. Why aren’t we figuring it 
out a product to help the unemployed? You know, that could be 30 
percent or 40 percent of this problem so that it is in front of the 
HAMP mod. We have some kind of program to slow down the re- 
quired payments and then slowly get into partial payments to get 
to a HAMP mod once they are back on their feet and re-employed. 
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That is what we should be talking about. Let’s talk about making 
sure no borrower goes to foreclosures without a review for HAMP 
mods. I agree. We are all in violent agreement. 

Ms. Golant. But they do. 

Ms. Schwartz. I hear you, but since I don’t know those metrics, 
it is hard for me to respond to that because I see the metrics of 
all the people getting workouts, some in process, and all the ones 
who didn’t go to foreclosure because they are in the process of re- 
view. So I am sure you are right. But let’s get to the more detail 
and facts and then proper controls into place so that doesn’t hap- 
pen. 

Mr. Delahunt. But see, I agree with you. But I don’t think we 
have the time. 

Ms. Schwartz. Well, we should go in a room and figure that out. 

Mr. Delahunt. I mean that respectfully. And I just think that 
we need that, and I don’t even want to use the word stick, but I 
want to have that option available to leverage so that the kind of 
suggestions and recommendations that you make, because I know 
how slow the decision-making process is, whether it is here in the 
U.S. Congress or in any agency or bureaucracy, and there is inter- 
agency review and all of that other stuff, that we are going to find 
ourselves next September looking like it is 2008 rather than 2010. 
That is my fear. 

Mr. Hildebrand. Mr. Chairman, there is a vast gulf between 
where the law is now, where mortgages cannot be modified at all 
except for curing a default and maintaining payments, and the pro- 
posal that just got defeated, which is to allow cramdowns and re- 
structuring, to allow some kind of modification that may not in- 
volve evaluation of the mortgage, fees and costs and interest ad- 
justments, and things that are within the HAMP model that could 
be done, that are not cramming down the mortgage if that is not 
a political option. So those options need to be, I would suggest, 
should be addressed, should be discussed, which is why the sugges- 
tion of having a backstop, a judicial backstop to a HAMP program 
that may not be working fast enough will certainly speed it up. 

Mr. Delahunt. Who would administer the judicial backstop? 
Could the bankruptcy courts do that? 

What do you think of that, Ms. Schwartz. 

Ms. Schwartz. I don’t feel like I am expert enough to have an 
opinion. 

Mr. Delahunt. Everybody has got an opinion now. Come on. 

Ms. Schwartz. I mean, I think that we have enough rules in 
place to make sure we are doing the right thing, and we need to 
measure the outcomes where it is being violated. 

Ms. Golant. There are no enforcement mechanisms, though. 

Ms. Schwartz. Well, I don’t know. I think the FBI, the Freddie 
Mac compliance unit, the Inspector General and SIGTARP are all 
pretty powerful. 

Mr. Hildebrand. Mr. Chairman, I would ask, where do I go 
when I see a debtor across the table from me that has not heard 
from the HAMP request, over 30 days or 60 days or 90 days, hasn’t 
even heard, where do I go to say they are not doing what they say 
they are going to do, or not contractually obligated to do, so that 
this family has a shot, anyway, to stay in their house? Where do 
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I go? And there is no place that we can go. I will agree with Ms. 
Schwartz though 

Mr. Delahunt. That is a concern. 

Ms. Schwartz. We need to have a place for them to go. I totally 
agree. The hotline takes complaints for Treasury, for Fannie Mae 
and Freddie Mac for anyone who is falling out. 

Mr. Delahunt. You know what? The four of you are as good as 
it gets, okay? How about helping us and come up with a concept 
or a mechanism to do that back up. And let’s not create a new bu- 
reaucracy. Let’s give some sort of additional authority to the trust- 
ees or whatever. I mean, I am just really, really concerned about 
this. And I am going to turn the gavel back to the real Chair of 
the Commercial and Administrative Law Subcommittee, Mr. Steve 
Cohen of Tennessee. 

Mr. Cohen. [Presiding.] I thank the distinguished gentleman 
from Massachusetts and the vice Chair for that discussion that he 
led and for the time he spent and for his many good works and 
years of service to the Bay State, as well as the United States. And 
he got back here quicker than I did. I am sure he was disappointed, 
as I was. I was very disappointed at the vote today. And there were 
a series of votes I was disappointed in. Sarbanes/Oxley wasn’t ex- 
tended to be fully implemented. And the cramdown provision, so to 
speak, mortgage modifications, wasn’t passed. But we passed the 
bill. But that is — you don’t get everything. You don’t get some 
things. But I appreciate you all being here, and if you all could 
work together to bring something to us to consider, because it looks 
like we are not going to have — although sometimes you can put 
these provisions on other bills that look like they are alien, but 
that is the only way you can sometimes get good alien projects to 
become law. So this system sometimes has a method to its mad- 
ness. 

I thank each of you for your time you have taken to be witnesses 
for this testimony today. Without objection. Members will have 5 
legislative days to submit any additional written questions which 
we will forward to the witnesses and ask you to answer as prompt- 
ly as you can. They will be made a part of the record. 

Without objection, the record will remain open for 5 legislative 
days for the submission of any other additional material. And, 
again, I thank everyone for their time and patience. 

I wish everybody a Happy Hanukkah, a Merry Christmas, a 
Happy Kwanzaa and any other holidays that you may hold dear 
and near. This hearing of the Subcommittee on Commercial and 
Administrative Law is adjourned. 

[Whereupon, at 3:11 p.m., the Subcommittee was adjourned.] 
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Response to Post-Hearing Questions from Adam J. Levitin, 
Georgetown University Law Center 


Questions for the Record 

Subcommittee on Commercial and Administrative Law 
Hearing on Home Foreclosures: Will Voluntary Mortgage Modification Help Families 
Save Their Homes? Part II 
December 11, 2009 

Adam J. Levitin. Georgetown University Law Center 

Questions from the Honorable Steve Cohen, Chairman 

1. Should HAMP include lender or servicer incentives to lower mortgage principal for 
distressed borrowers? 


I am reluctant to see taxpayers shoulder the cost of restructuring poorly underwritten 
mortgages; those losses should be borne by the parties to those mortgages — lenders and 
borrowers. That said, there are significant spill-over effects from foreclosures on the rest of the 
economy. After monthly payment affordability, negative equity has the highest correlation of 
any factor with loan default. Given that HAMP is already making incentive payments for loan 
modifications to improve affordability, principal reduction incentives should also be considered. 


2. Does HAMP’s provision of financiiil reward to servicers whose borrowers remain 
current on their mortgages under modified terms provide an incentive for servicers 
to modify loans only for relatively financially secure borrowers rather than those 
who are the most financially distressed? 

Yes. Servicer compensation structures make servicers reluctant to attempt loan 
modifications. Servicers incur significant costs when undertaldng a loan modification — 
estimated at between $1,000 and $1,500 per modification. These are sunk costs for the servicer. 
If the modified loan continues to perform, the servicer will recoup the costs of the modification 
and earn more than if it had proceeded directly to foreclosure. But if the modified loan 
redefaults before the servicer recoups the costs of the modification, then the servicer will incur a 
larger loss than if it had proceeded directly to foreclosure. 

While a reperfomiing loan is the optimal outcome for a servicer, a seiv'icer must weigh 
the chance that a loan will reperform against the chance that it wHIl redefault. .As part of this 
equation, the critical question for the servicer, is not whether the loan will redefault, but when. If 
the servicer anticipates early redefaults, the servicer will be disinclined to attempt modifications, 
lest it incur greater losses. 

For most mortgages, it takes a servicer between 12 and 24 months to recoup the cost of a 
modification. Given that redefault rates on modified loans have been in the 60% range for a 
single year, and at around 30% just in the first three months post-modification, servicers have a 
strong incentive not to attempt modifications, especially of loans they think are likely to 
redefault quickly. Most servicers, however, lack predictive capabilities regarding redefault, and 
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therefore, if they are risk averse, are likely to assume that all loans are likely to be early 
redefaulters. 

HAMP provides servicers with two sets of incentive payments for modifications. First, 
HAMP pays $1,000 for each permanent modification. Second, HAMP pays up to $1, 000/year 
for three years for permanent modifications that continue to perform. In light of the redefault 
timing problem, initial HAMP incentive payments may be too low to have a significant effect. 
HAMP servicer incentive payments of $1,000 roughly cover the cost of a modification. HAMP 
incentive payments are only made when a loan modification becomes permanent. If a trial 
modification’s costs are similar to a permanent modification’s costs, then a payment of $1,000 
per permanent modification will fail to come anywhere close to offsetting servicers’ costs when 
only one In ten trial modifications becomes permanent. With trial to permanent roll rates at 
around 15%, servicers are, on average receiving guaranteed incentive payments of $1,500 for 
every $10,000-$15,000 of modification costs they incur. If so, then HAMP incentive payments 
may simply be too small to correct misaligned servicer incentives. 

The additional payments for performing modifications help offset some of the incentive 
misalignment problem, but only to the degree that servicers are not able to predict which 
modifications are likely to be viable. To the extent they are, then the additional payments would 
only encourage servicers to malte sure-bet modifications. 


3. If there are any additional points that you would like to make to expand on your 
hearing testimony or in response to other witnesses’ testimony, please do so. 

Questions from the Honorable Judy Chu 

1. You point out that since the middle of 2007, over two million families have lost their 
homes due to foreclosure. The HAMP program appears to have affected only a 
small fraction of homeowners delinquent on their mortgages. As you know, the 
Oversight Panel has made a series of recommendations to help fix some deficiencies 
in the HAMP program. Even if all of these changes are made, is the program 
sufficient to help stem the foreclosure crisis? If not, what can Congress do to fix the 
HAMP program and begin to curtail this mounting problem? 


No. Even with all possible improvements made, HAMP, as presently conceived, is 
incapable of stemming the foreclosure crisis. Treasury estimates that there are currently around 
6 million first lien mortgage loans that are at least 60 days delinquent. Only 1.8 million of those 
loans are eligible for HAMP modifications. See U.S. Dept, of Treasury, Making Home 
Affordable Program Servicer Performance Report Through February 2010, at 5. To date, 
around 1.1 million HAMP trial modifications have started, resulting in around 170,000 
permanent modifications, a conversion rate of around 15%. In addition. Treasury anticipates at 
least 40% redefault rates within five years on permanent modifications. This suggests that the 
total number of homeowners who avoid foreclosure over the long-run as a result of HAMP will 
be extremely limited — in the hundreds of thousands at best, not millions. 
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There is, unfortunately, little that Congress can do to improve HAMP as currently 
conceived. There are a range of more invasive actions that Congress could take to encourage 
modifications, including amending the Bankruptcy Code to allow mortgage modification or 
prohibiting the GSEs and FHA from doing business with servicers that are not engaged in an 
active principal reduction program. The improvements that can be done within the HAMP 
framework will yield at best marginally better results. 
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Response to Post-Hearing Questions from Faith Schwartz, 
HOPE NOW Alliance 


Questions for the Record 

Subcommittee on Commercial and Administrative Law 
Hearing on Home Foreclosures: Will Voluntary Mortgage Modification Help Families 
Save Their Homes? Part II 
December 11, 2009 

Faith Schwartz. HOPE NOW Alliance 

Questions from the Honorable Steve Cohen, Chairman 

1. How many banks, mortgage companies, and other financial institutions are 
members of the HOPE NOW Alliance? What percentage of HOPE NOW’s 
membership is composed of such institutions? 

We have 38 companies in addition to the HUD Certified non-profit counseling 
agencies that are part of HOPE NOW. They are listed below 

American Home Mortgage Services Co, 

ASSURANT GROUP 

Aurora Loan Services, Lehman Brothers 

Bank of America 

Bayview Financial 

Carrington Mortgage Services 

CITIGROUP 

Fannie Mae 

Freddie Mac 

First Horizon 

Genworth 

GMAC 

HomEq Servicing 
HSBC USA 

JP MORGAN/CHASE MANHATTAN 
Litton Loan Servicing 
Loan Care 

Marathon Asset Management 

METLIFE 

MGIC 

Mortgage Electronic Registration System 

NATIONAL CITY 

Nationstar Mortgage LLC 

Ocwen Loan Servicing 

OneWest Bank 

PM I Group, Inc. 

Quicken Loans 
Radian 
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Residential Credit Solutions 
RoundPoint Financial Group 
Saxon Mortgage Services/ Morgan Stanly 
Select Portfolio Servicing 
State Farm 

Strategic Recovery Group 
SunTrust 

Veri crest Financials 
Wells Fargo 

Wilshire Credit Corporation, ML Home Loan 

These companies comprise the companies who work with us from the industry, 
banks, servicers and GSE's and Ml's. 

2. On what basis do you say that 2.6 million borrowers received modifications that 
“prevented foreclosures?” What were the terms of these modifications? Did any of 
these modifications include reductions in mortgage principal? What was the rate of 
redefault on these modified mortgages? 

As for the 2.6 million borrowers and modifications, this represents actual 
mortgage terms changing to adjust the terms (rate, term, capitalization or 
deferral/principal) of the mortgage. This is different than repayment plans or catch up 
plans which speak to shorter term solutions and not final changes to the terms of a 
contract. We do not have the re-default rate on these loans but we are collecting this in 
2010 to track more closely the re-default rate. Others collect it such as the OCC in their 
quarterly metric report. 

In 2010 HOPE NOW is collecting modification data (non-hamp only) which will 
point to what modifications include lower principal and interest payments on 
restructuring modifications. In our past data, we did not have that granular data to report. 
So, we only knew that the borrower was given a chance to avoid foreclosure by accepting 
new terms of a modification to avoid foreclosure. As long as someone was in a new 
modification, we know they did not take a legal step toward foreclosure but had an 
alternative so my comments stand as noted. 

3. Please respond to the criticisms of HAMP leveled by the other witnesses, 
particularly its inability to address the problem of negative equity. 

As for the comments made about HAMP and negative equity, my only 
observation is that the program was designed to deal with affordability and 3 1% DTI is 
more aggressive than any formally introduced modification program without Government 
subsidies. It was not the intention of the Government to offer a negative equity product 
for borrowers who may have an affordable payment but decline to do so due to negative 
equity. This is a separate policy question that may need to be answered but was not part 
of the initial design. 
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I think the HAMP program has done a good job of introducing the protocols, 
waterfalls, and tools that should be used to have more affordable restructuring and 
modifications (rate, term and principal deferral and reduction) that have followed through 
on proprietary modifications. We should see increasing numbers of "non-hamp mods" 
that follow similar protocols that do not require a government subsidy (if they fail 
HAMP). 
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Response to Post-Hearing Questions from Margery E. Golant, 
Golant & Golant, P.A. 


Questions for the Record 

Subcommittee on Commercial and Administrative Law 
Hearing on Home Foreclosures: Will Voluntary Mortgage Modification Help Families 
Save Their Homes? Part 11 
December 11, 2009 

Margery E. Golant. Golant & Golant. P.A, 

Questions from the Honorable Steve Cohen, Chairman 

1. If there are any additional points that you would like to make to expand on your 
hearing testimony or in response to other witnesses’ testimony, please do so. 


Mr. Chairman, thank you very much for your question and for the opportunity to respond 
and to expand on my testimony. 

By way of response to the other witnesses' testimony, 1 was struck by Ms. Schwartz' 
obviously sincere belief that the voluntary programs are working. While 1 am sure she 
truly believes this is the case, my own experience now and previously when 1 was on that 
side make me certain that she is not being told the truth. It is easy to lie with statistics, 
and 1 use the term 'lie' not necessarily to mean to tell an intentional falsehood but to 
perpetrate an untruth. The claims by the servicing industry of all the millions of homes 
they are saving are not borne out by the facts. There are so many different players, and 
so many different manifestations and layers to the problem that it is truly impossible to 
have dependable data. There is no standard definition of "loan modification". I see 
numerous "modification" documents which do nothing but briefly reduce payments (for 
six months or so), adding the entire shortage to the balance of the loan, and requiring 
borrowers to waive all their legal rights and defenses in order to get this minimal 
concession which does not "save" them in any way. I have even seen some purported 
"modifications" where the monthly payments actually increased. I doubt that Ms. 
Schwartz is aware of the many thousands of borrowers who are still making trial 
payments long after three months have passed, who submitted all required documentation 
with the first payment, and yet still cannot get answers, while the servicer presses 
forward with foreclosure. I doubt that Ms. Schwartz is aware of the many thousands of 
borrowers call their servicers, are transferred numerous times and eventually 
disconnected, or how many fax and mail in their supporting documentation over and over 
and over, only to be told it was never received at all, 1 know firsthand of numerous 
borrowers who are denied a modification although their numbers clearly support one, and 
who are refused the information as to why they were denied. Given the fact that we run 
parallel calculations, 1 am sure that in a significant number of these cases, the denials are 
based on erroneous data entry or incorrect property values utilized by the servicer. 


1 
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By way of additional points and expansion on my hearing testimony making, I do have 
several further comments. First, while it is not directly related to the modification, issue, 
much has been made both by the servicers and the Administration of the concept of short 
sales as a solution for borrowers whose loans are too great to allow them to keep the 
property and the property too upside down to sell it. The Administration and Treasury 
have even recently announced " the Home Affordable Foreclosure Alternatives program 
(HAFA)" Program. Yet, the way the servicers currently administer short sales is 
extremely telling as to their desire to "help” homeowners - or really, their lack of a desire 
to do so; borrowers whose families are willing to purchase the house at current market 
value via a short sale and then allow the original borrowers to continue to live there. 
Notwithstanding the fact that these short sales represent a complete escape for the 
mortgage holders from bad loans, on tenns no different than what they would require if 
purchase was by a total stranger, the servicers refuse to approve the short sale unless the 
buyer and seller swear that they are not related parties. 1 cannot conceive of any rationale 
for this, or any good reason why a short sale would be approvable if the new purchaser 
was a total stranger and the economics of the transaction otherwise reasonable, leading to 
a turnover and dispossession of the former borrower, but if the purchaser is a helpful 
family member or friend who is willing to intervene and to purchase the property, such a 
sale is not approvable; the servicers will sooner force the property to foreclosure than 
allow such a short sale. 

Borrowers are repeatedly wrongfully rejected from HAMP and almost none have 
received any permanent modifications. In order to assure ourselves that these are not 
examples of a failure by our client to provide the documentation, as the servicers like to 
claim, we provide copies of the financials directly to opposing counsel. It makes no 
difference; the inaction and rejections continue. The numbers of permanent HAMP 
modifications speak for themselves, they are dismal. 

Here the volume and intensity of foreclosures increases steadily. There is even currently 
an effort by the Florida Mortgage Bankers Association to get legislation passed which 
would "convert" mortgages and thejudicial mortgage foreclosure process to non-judicial 
process, so that they could be done even faster, so that they would not be forced to prove 
that they have title to these loans (which they often do not), and to shift to borrowers the 
burden of raising as defenses the many servicing defects, origination defects, 
misrepresentations made to borrowers and numerous other problems and issues. It is not 
enough that they have control of so many consumers and their futures, they want 
complete control. 

So, more and more, borrowers worn out from fighting, from begging, from submitting 
innumerable copies of their financial packages to indifferent servicers, from being 
mocked by call center employees, from being stalked by process servers and even locked 
out of their homes pre-foreclosure, are giving up, surrendering their homes and in 
recourse states such as Florida, are filing bankruptcy since otherwise they are subject to 
deficiency liability. This is sad. Many of these people were willing to make monthly 
payments if only they would be allowed to. However, they are forced to turn their backs 
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on their homes, many of which will molder into ruin due to the huge number of unsold 
"bank-owned" properties on the market, and to walk away. 

In such a scenario, the mortgage investors necessarily take a sharp loss on their 
investments. Once foreclosure begins, borrower payments are normally rejected, unless 
the borrower is in some sort of formal loss mitigation with the servicer. Accordingly, all 
cash flow from affected loans to the investors ceases. Additionally, the loans are charged 
for all the foreclosure-related costs, and "junk tees” (i.e. attorneys' fees, title searches, 
filing and process server fees, drive-by property inspections sometimes as often as 
weekly, broker price opinions, property management fees, realtors' commissions, etc. 
etc. The ongoing expenses of maintaining and marketing these properties after the 
foreclosure is concluded are charged to them, while the prices continue to drop due to 
oversupply and due to the steadily eroding condition of the properties, and the "default 
servicing industry" makes record profits. ( http://finance. vahoo.com/echarts? s=LPS ) 

Once the borrowers have lost their homes, and have discharged their remaining 
obligation in bankruptcy, there is no potential recovery for the investors other than 
whatever low price the property ultimately brings; further losses continue to accrue as the 
now empty properties deteriorate and involve ongoing expense, code-enforcement 
citations and potential liability. Interestingly, even the investor community is starting to 
recognize that judicial modification in bankruptcy might actually operate to their benefit. 

( h ttn://wtvw.bus iness week com/ncws/2010 - 0I-2I/'blackr oc k-propo s es-new-consumer- 
bankruptcv-option-novick-savs.htinl ). 

An interesting and often overlooked and poorly understood dynamic of this problem is 
that many mortgage servicers benefit financially in their servicing and default servicing 
functions from the skyrocketing default rates. The same horrific default rates which 
represent such a terrible danger to borrowers, bond investors and the broader economy 
actually provide a substantial benefit to the default servicing industry. Accordingly, there 
is substantial tension between the best interests of the servicers and the best interests of 
their clients. ( http://wvvw.nvtiiTies.eom/2009./Q7/30/businessi30scrvices.html 1. 

The Administration continues to try to tweak the HAMP program, 
htt[.):/.'wrvw.nvtimes. com/201 0/0 i/22T)usiness/cconomv7'22in odifv.html and now to 
propose the HAFA program to encourage homeowners to give up their homes via short 
sales. It undertook a "conversion program" intended to produce more permanent 
modifications from the trial modifications. The results were meagre, and, 
notwithstanding the tweaks, the rate of foreclosure continues to spiral. It was necessary 
at the beginning of the year for Treasury to announce a new rule which prohibited 
servicers from offering trial HAMP modifications without any prior verification of 
eligibility, because it had become apparent that some servicers were simply handing out 
trial modifications to all, which had the obvious effect of boosting their apparent 
perfonnance statistics, thereby gaming the data. 
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The real problem, acknowledged by many, is that the principal of these loans is too high 
relative to the actual value of the properties. 

ht tp://'www-na sd aq,uet'publicpages/'NewsDetailPublic.asp x'? svmbol-~&sto r vId"- 20100120 
%5cACODJON20i001201125DOWJONESDJONI.INE000531.htm 


This is the legacy of the out of control mortgage lending which was the norm during 
2003-2006. HAMP does nothing to address the excessive loan to value ratios, and 
without a mechanism to reduce mortgage principal a solution is not at hand. In Florida, 
it is not even slightly unusual for the value of homes to be less than half the mortgage 
balance; homeowners are $200,000 and more upside down. This is indicative of 
something far more than a normal economic fluctuation that will right itself; people who 
purchased or refinanced homes in 2004-2006 will quite simply never be able to get on the 
right side of these loans. The problem of the too-high balance is made far worse by the 
fact that many of these loans are based upon adjustable rate and negative amortization 
adjustable rate mortgages. The irony is that borrowers and bondholders have come to 
understand what the mortgage servicing industry refuses to admit: that without principal 
reduction, there is no solution, the crisis continues to snowball, property values decline 
further, and measures to resolve the problem become yet more difficult. 

So, in historically record numbers, borrowers continue to lose their homes and walk away 
and then to file bankruptcy, extinguishing all further obligation and leaving behind homes 
that they would much rather have saved, and could have saved had there been a judicial 
mechanism to do so, leaving investors holding growing deficits which could have been 
stabilized, while the mortgage servicers, claiming they are trying their best to work these 
loans out, are instead expanding tremendously the numbers of foreclosed properties, 
thereby tremendously expanding the problem, and benefitting substantially thereby. 
Ironically, it is often only after they file bankruptcy, after it is too late, that the servicer 
offers to "work with them. 

The crisis continues to spread like a cancer, as property values continue to fall, more and 
more homeowners are being drawn into the quicksand, unable to sell or refinance their 
homes. 1 can see this in the differing demographics of clients consulting me recently; 
more and more they are longstanding homeowners who never have refinanced but now, 
due to job changes, transfers, layoffs, the need to downsize and various other reasons 
need to sell, and find that they cannot, due to dismal property values 

While we all wish it was otherwise, the grim statistics from Treasury demonstrate that, 
more than a full year after it was launched, the HAMP program has not made any 
meaningful dent in the foreclosure crisis facing America. While the servicers claim that 
they have done much to assist borrowers, given the lack of documentable, consistent data, 
these claims are anecdotal and unverifiable, and are not supported by the evidence in 
front of our eyes. If there is to be a solution, it must be deployed and quickly, and it 
must contain a structured, enforceable methodology which reduces payments and 
mortgage principal in appropriate cases. Trying to create something new (a la HAMP 
and HAFA) supervised by Fannie Mae and Freddie Mac, who themselves were unable to 
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manage their own portfolios and who had no prior experience with such a project, was 
always doomed. It is too huge an undertaking, which would necessarily take far too long 
to reach critical mass, assuming it ever did. It is instructive that the HAMP program has 
issued eleven Supplemental Directives since April 6, 2009, most lengthy, confusing 
tomes, difficult to implement and impossible to enforce, for the purpose of getting this 
program operational. I have attached one of these as an example and challenge anyone 
reading it to explain what the rules are that it contains. 
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Response to Post-Heaeing Questions from Henry E. Hildebrand, III, 
National Association of Chapter 13 Trustees 


Questions for the Record 

Subcommittee on Commercial and Administrative Law 
Hearing on Home Foreclosures: Will Voluntary Mortgage Modification Help Families 
Save Their Homes? Part II 
December 11, 2009 

Henry E. Hildebrand. III. National Association of Chapter 13 Trustees 
Question from the Honorable Steve Cohen, Chairman 

1. If there are any additional points that you would like to make to expand on your 
hearing testimony or in response to other witnesses' testimony, please do so. 


A. If we are going to rely on the Home Affordable Modification Program (HAMP) as the 
only mechanism where we can restructure mortgages to avoid foreclosure and provide a 
means where Americans in financial distress can afford to pay the obligations they owe, 
there should be some accountability, before an independent third party, to verify 
compliance. The unfortunate aspect of HAMP is, as testified by Ms. Schwartz, that it 
relies upon a contractual relationship between servicers and the government. There is no 
judicial or third party review of the decisions that are made under HAMP, nor is there 
accountability for such decisions. 

If bankruptcy courts are not to be given the ability to restructure home mortgages in the 
same fashion they restructure loans on vacation homes, boats, furniture, automobiles, 
etc., then we should provide the opportunity for judicial review of the servicer’s 
determination that an individual is not eligible for a HAMP modification. There should 
be a mechanism to speed up the process when a family seeks a modification and is left in 
limbo without an adequate and full response. 

If we have established HAMP as the means by which mortgages can be modified and we 
want to malce certain that such modification should be effected when a debtor is eligible, 
we should empower the bankruptcy court to review HAMP modification denials based 
upon objective and verifiable information such as HAMP requirements. 

B. I encourage you to pay close attention to the proposal of the National Bankruptcy 
Conference to amend Chapter 12 to expand the coverage of that chapter to small 
business. This would permit business loans (not necessarily a standard home mortgage) 
which are secured by a borrower’s principal residence, to be restructured and modified. 
In so doing, Chapter 12 could be used to preserve the principal engine of our economy 
and the many jobs created by small businesses and entrepreneurs just as we strive to 
retain jobs for larger business in Chapter 11s like General Motors, Chrysler, Delta 
Airlines, and United Airlines. 
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Question from the Honorable Jndy Chn 

1. The current mortgage foreclosure crisis is harming our neighborhoods, onr 
communities, and the economy as a whole. I appreciate your support of the 
proposed legislation to allow bankruptcy courts to modify mortgages, but I want to 
ensure that this avenue is available to the wide diversity of Americans who are at 
risk of losing their homes. In particular, I would like to know whether these 
complicated legal proceedings will be available to homeowners who cannot afford 
an attorney and are unfamiliar with the legal system. What can we do to ensure this 
change in the law helps as many Americans as possible? 

The National Association of Chapter 13 Trustees has supported modification of 
the bankruptcy code to grant to bankruptcy courts the ability to modify home mortgages 
to restructure payments, modify interest rates, and even reduce principal to the value of 
the property. We have further suggested that, in order to avoid shifting the entire risk of 
loss onto the creditors, that mortgage creditors subject to a “cram down,” reducing their 
secured claim to the value of the property, be given the option of electing to retain a 
junior lien on the property to the e.xtent their debt exceeds the value of the property. Such 
junior lien would not receive payments and would not accrue interest unless and until the 
property were sold or refinanced. Such a proposal is similar to a Chapter 11 secured 
creditor’s options under 1 1 U.S.C. § 1 1 1 1(b). We believe that such an option is balanced. 

Recognizing, however, that the likelihood that 11 U.S.C. § 1322(b)(2) will be 
modified is remote, the trustees have searched for ways in which the debtors with whom 
we work - debtors struggling to retain their homes, living on a budget, and dedicating all 
of their available disposable income to repay their debts - could have a meaningful shot 
at retaining their home and avoiding foreclosure. In a bankruptcy, such families tend to 
be represented by counsel to assist them in the bankruptcy code made so much more 
complicated by BAPCPA, and it is only appropriate that we look to assistance from these 
debtors’ counsel to help debtors find their way through the thicket of a complicated legal 
process that is bankruptcy. With this assistance, we believe that such families can use the 
banlvruptcy system, if it were amended, to overcome their personal financial crisis, retain 
their homes, preserve their communities, and pay their mortgages. Where it works, such 
is the motivation of Chapter 13. 

The mechanism established by HAMP is itself extremely complicated. The 
testimony presented clearly indicated that most HAMP temporary payment plans fail 
because of an inability of borrowers to provide full documentation and the necessary 
information to the mortgage servicer. Failing to provide such information generally 
stems from a lack of sophistication in a complicated legal proceeding. It is doubtful that a 
simple, easily understood, streamlined procedure could be developed outside of 
bankruptcy that can still provide the safeguards and protections against abuse that the 
Treasury Department has sought to place in HAMP and the bankruptcy code has 
developed over time. 
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